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This European added value assessment (EAVA) supports the European
Parliament's legislative--initiative report on a 'Proposal for a Council
decision to identify gender-based violence as a new area of crime listed in
Article 83(1) TFEU' 2021/2035(INL). The assessment reviews the significant
harm generated by gender-basedviolencein the EU and presents evidence
supporting the classification of gender-based violence as a particularly
serious crime with a cross-border dimension. Through improving
prevention, prosecution and protection, EU action could generate
significant benefits to victims and society; considering only the economic
dimension, by decreasing theincidence of gender-based violence, it could
generate benefits in the order of €25.1 billion in the short term, and
between €54.4 billion and €83.9 billion in the longer term. Moreover, the
EAVA identifies complementary EU action that could enhance the
European added value of this policy option, such as expanding the
mandate of the equality bodies, promoting the quality of survey and
administrative data and supportingeducationactivities and training.
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Gender-based violenceas anew area of crime listed in Article 83(1) TFEU

Executive summary

Why this assessment?

Gender-based violence (GBV) is defined as an act of violence 'directed against a person because of
his or her gender and expectations of his or her role in a society or culture'.! While forms of GBV can
beinflicted on both women and men, its victims are primarily women,? since GBV stems from sodial
norms that assign predetermined and subordinate roles to women and from structural inequalities
between men and women that are evident worldwide, including in the European Union (EU). The
most recent EU-wide survey indicatesthat 33 % of women have suffered physical and/or sexual
violence since the age of 15 years (and 8 % in the sole year prior to the survey).? The forms of GBV
arewide-ranging andinclude actssuchas domesticand intimate partnerviolence, stalking, femidde
and female genital mutilation. GBV infringes the fundamental rights of individuals and can inflict
substantial physical, sexual, psychological and economic harm upon its victims as well as having
negative effects for society.*

The EU does not have a specific legal instrument to address GBV, despite the harm and costs
it imparts on individuals and society. Moreover, the EU's anti-discrimination legislation does not
recognise GBV as an extreme form of discrimination. Member States vary widely in their
understanding and treatment of GBV. Furthermore, while 21 Member States have ratified the
Istanbul Conventionand are legally bound toits provisions, including the criminalisation of various
forms of GBV, gaps have been identified in its implementation.

In recognition of the severeimpacts of GBV and the targets set at the internationaland EU level to
eliminate it, the European Parliament® is drawing up an own-initiative legislative report on a
'Proposal for a Council decision to identify GBV as a new area of crime listed in Article 83(1)
TFEU' (2021/2035(INL)). Article 83(1) authorises the EU to establish minimum rules in the 'areas of
particularly serious crime with a cross-border dimension resulting from the nature orimpact of such
offences or from a special need to combat them on a common basis'. ¢

This European added value assessment (EAVA)was written in support of the European Parliament's
legislative initiative in the area of GBV. The assessment presents an objective, evidence-based
review of the issues in the status quo and the reasons why the EU should take a strong stance on
GBV. It assesses the European added value of the proposal put forward by the European Parliament
as well as several alternative and complementary options for EU action.

Why should the EU act?

GBV has a range of negative impacts on the physical and mental health of victims, which can
translate into economic costs for society. Overall, focusing on women, the European Institute for
Gender Equality (EIGE) estimates that the costs of GBV in the EU amount to €290 billion per

' Defining Violence against Women and Girls, UN Women webpage.

2 What is gender-based violence? European Institute for Gender Equality (EIGE) website.

3 Violence against women: an EU-wide survey. Main results. European Union Agency for Fundamental Rights Agency
(EU FRA), 2014.

4 What is gender-based violence? European Commission website.

5 The proposal is being put forward by the Committees on Civil Liberties, Justice and Home Affairs (LIBE) and on
Women's Rights and Gender Equality (FEMM).

6 Article 83(1) of the Treaty on the Functioning of the European Union (TFEU).


https://www.endvawnow.org/en/articles/295-defining-violence-against-women-and-girls.html
https://eige.europa.eu/gender-based-violence/what-is-gender-based-violence
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2014-vaw-survey-main-results-apr14_en.pdf
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/gender-equality/gender-based-violence/what-gender-based-violence_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12008E083
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year.” These costs do not include the societal costs of gender-based cyber-violence, which have
been estimated at €49-89 billion,® or the costs of violence against LGBTIQ people, who can also be
victims of gender-based violence.’

This assessment identifies five reasons why the EU has grounds to criminalise gender-based
violence:

e reason 1: Gender-based violence is a serious crime. The societal costs of gender-based
violence exceed those of other crimes listed in Article 83(1), such as corruption
(€250 billion), organised crime (€110 billion) and illicit drug trafficking (€30 billion);™

e reason 2:The nature of gender-based violence has a cross-borderdimension.GBV is a
structural issue with common drivers and impacts across all Member States. The
uptick in violence against women (VAW) and children during the coronavirus
pandemiccanalso be understood asa'new developmentin crime'in line with Artide
83(1) TFEU;"

e reason 3: Criminalising GBV would promote a more harmonised, cross-border
response to the need of protecting victims. The effectiveness of protectionordersand
service providers supporting victimsis hindered by challenges that are shared by the
Member States, including divergent laws and practices;

e reason4:Criminalising GBV would enhance the coherence of EU actionin the area of
gender equality. Combating GBV is one of the key priorities of the EU's 2020-2025
gender equality strategy and the EU's external action.'? Sexual exploitation of women
and children, and trafficking of human beings, which may include acts of GBV, are
already treated as particularly serious crimesunder Article 83(1) TFEU;

e reason 5:Citizens believe that GBVshould be punishable by law. The vast majority of
Europeans (88 %) believe that domestic violence against women (84 %) and against
men (80 %) is 'unacceptable and should always be punishable by law'. Similar views
are heldin Member States that havenot ratified the Istanbul Convention.™

Scope of the assessment

The assessment focused on the proposal of the European Parliament to define gender-based
violence as a new area of crime under Article 83(1) TFEU; subsequently, this definition would
serve as a legal basis for the adoption of a directive setting minimum standards for the prosecution
of crimes and the protection of victims.

In addition to assessing this option, this EAVA identified other policy options as well. Two other
legislative options it examinedare the EU'sratification of the Istanbul Convention and the extension

The costs of gender-based violence in the EU, a forthcoming (2021) publication by the European Institute for Gender
Equality (EIGE).

N. Lomba, C. Navarra, M. Fernandes, Combating Gender-based Violence: Cyber Violence, briefing, EPRS, European
Parliament, 2021.

W. van Ballegooij and J. Moxom, Cost of Non-Europe Report — Equality and the Fight against Racism and Xenophobia,
EPRS, European Parliament,2018.

For more information, see Section 4.2.1.

Article 83(1) notes that 'on the basis of developments in crime, the Council may adopt a decision identifying other
areas of crime’.

Joint Communication from the Commission to the European Parliament and the Council EU of 25 of November 2020
on the EU gender action plan (GAP) Il - an ambitious agenda for gender equality and women's empowerment in EU
external action, SWD(2020) 284 final.

Special Eurobarometer 449:Survey on gender-based violence, European Commission, November 2016.



https://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_STU(2021)662621
https://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_STU(2018)615660
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020JC0017
https://europa.eu/eurobarometer/surveys/detail/2115
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of the scope of the EU's legislative framework ondiscrimination to include GBV. The assessment also
reviewed three complementary avenues for EU action that could promote the effectiveness of the
legislative action. These are:

— expanding the mandate of the equality bodies to include GBV;
— supporting harmoniseddata collection on GBV;and
— supporting school programmesand training for civil servantson GBV.

Theassessmentalso considered enhanced cooperation in line with Articles 82(3) and 83(3) TFEU as
an alternative action to the legislative options.

European added value

The table below summarises the European added value (EAV) assessment of the main legislative
option —defining GBV as a new area of crimeunderArticle 83(1) TFEU. The legal and economic bases
for this action are strong —they suggestthatthe criteria under Article 83(1) are fulfilled, given that:

— GBVisa particularly seriouscrime;
— thenature of GBV has a cross-border dimension;
— thereis a special need for a cross-border response to GBV.

The European added value of this legislative option is high and would derive mainly from
efficiency and effectiveness considerations. Its implementation would be likely to generate
greater harmonisationin the understanding and treatment of GBV (efficiency); greater prosecution
of perpetrators and protection of victimsin the short-term,and more prevention in the longer-term
(effectiveness), ultimately leading to lower prevalence of GBV. The feasibility of the option is
considered moderate because of the requirement for unanimity within the Council. The economic
assessment found that this policy option could generate substantial benefits in the order of
€25.1 billion per year in the short term (within five years) and between about €54.4 billion and
€83.9 billion per year in the longer term (within about 10 years) - still including the effect of
increased costs in the area of criminal justice — offsetting the potential costs of implementation.
These estimates are likely to be the lower bounds of the potential benefits of combatting GBV at EU
level. The inclusion of gender-based cyber violence (GBCV) in its scope could increase the benefits
further. Other actions could also bolster the European added value of this policy option, namely:
expanding the mandate of the equality bodies; promoting the quality of survey and administrative
data; and supporting education activities and training to contribute to addressing the root causes
of GBV and to enhancing prevention, prosecutionand the protection of GBV victims.

European added value of a policy option classifying GBV as anew area of crime under Article
83(1) TFEU

European added value -

Coherence Efficiency Effectiveness Feasibility
Coherence of EU Harmonisationin
gender equality the understanding = Protection Prevention of Prosecution
and anti- and treatment of of GBV of GBV
L o GBV
discrimination GBV across Member victims perpetrators
legislation States
Moderate/High High High Moderate/High? High Moderate

Source: Prepared by the authors. Note: 2 =short run (five years) /long run (10 years)
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1. Introduction to the assessment

On 2 March 2021, the European Parliament Committees on Civil Liberties, Justice and Home Affairs
(LIBE) and Women's Rights and Gender Equality (FEMM) jointly requested permissionto draw up an
own-initiative legislative report on a 'Proposal for a Council decision to identify gender-based
violence as a new area of crime listed in Article 83(1) TFEU' (2021/2035(INL)). Own-initiative
legislative reports (INL) should lead to action by the European Commission as stipulated in Artice
10 of the Interinstitutional Agreementon Better Law-Making of 13 April 2016.

This European added value assessment (EAVA) backs the European Parliament's right to request
legalaction through itsevidence-based review of the problem, the possible policy optionsand their
potentialimpacts.This EAVAdrawson anextensive review of the literature, including peer-reviewed
research studies and policy reports, a legal analysis and a survey among the members of the
European Network of Equality Bodies' (Equinet) Working Group on Gender Equality. Key sources
included a European added value assessmentcarried outin 2013 and a Cost of Non-Europe study
carried out in 2018." A comprehensive assessment of the impacts was carried out through
qualitative scoring and quantitative modelling of the potential economic gains from criminalising
gender-based violence.

Section 2 presents anoverview of gender-basedviolence in the EU, focusing in particular on the way
it is defined, its prevalence and its impacts. Section 3 reviews the international, the EU's and the
Member States' legal frameworks concerning gender-based violence as well as the EU policy
context. Section 4 reviews theissuesin the currentsituation-the status quo - and why the EU should
act.Section 5then assesses the potentialimpact of listing gender-based violence amongthe crimes
under Article 83(1) in both quantitative and qualitative terms, and reviews other possible policy
options. Here, positive net benefit is defined as that which would be betterachieved by the EU than
at nationallevelalone and would potentially yield Europeanadded value.

Background

Violence directed towards a person because of her/his gender and because of the social
expectations related to them is a reality throughout the European Union and a human rights
infringement. It disproportionately affects women, constitutes both a cause and a consequence of
gender-based discrimination, and is rootedin inequalities between men and women.'®

Gender equality is a priority for EU citizens:in a 2017 Eurobarometer survey,'” the vast majority of
respondentsstated that promotinggenderequalityis highly relevantto them, to society and tothe
economy. Other Eurobarometer surveys'® recorded the wish of EU citizens to act more on gender
equality. Gender-basedviolence (GBV) is part of this struggle against gender inequality.

Though gender-based violence is high on the EU agenda, the issueis still present across all of the
EU Member States. In an EU-wide survey, 33 % of women indicated having suffered physical and/or

M. Nogaj, Combating Violence against Women: European Added Value Assessment, EPRS, European Parliament,2013.

W. van Ballegooij and J. Moxom, Equality and the Fight against Racism and Xenophobia, EPRS, European Parliament,
2018.

For further details, see Sectionr 4 on 'Issues in the status quo and reasons for EU action'and Section 5 on 'Possible EU
policy options to act on gender-based violence'.

Special Eurobarometer 449:Survey on gender-based violence, European Commission, November 2016.

Parlemeter 2016. Eurobarometer, European Parliament, November 2016 and Eurobarometer Survey 89.2: Delivering
on Europe, European Parliament, May 2018.



https://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/504467/IPOL-JOIN_ET(2013)504467_EN.pdf
https://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_STU(2018)615660
https://europa.eu/eurobarometer/surveys/detail/2115
https://www.europarl.europa.eu/at-your-service/en/be-heard/eurobarometer/parlemeter-2016
https://www.europarl.europa.eu/at-your-service/files/be-heard/eurobarometer/2018/delivering_on_europe_citizens_views_on_current_and_future_eu_action/report.pdf
https://www.europarl.europa.eu/at-your-service/files/be-heard/eurobarometer/2018/delivering_on_europe_citizens_views_on_current_and_future_eu_action/report.pdf
https://www.europarl.europa.eu/at-your-service/files/be-heard/eurobarometer/2018/delivering_on_europe_citizens_views_on_current_and_future_eu_action/report.pdf
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sexual violence, 22 % intimate partner violence, 18 % stalking and 55 % have faced sexual
harassment.”

The European Union currently has no specificlegally binding rules to adequately prevent and end
gender-based violence.” (To this end, the EPs own-initiative legislative reportandthe present paper
look at gender-based violence as a new area of EU crime.) Thereforeit is relevant to mention that
although a non-negligible partof society acceptsforms of gender-based violence, the vast majority
of Europeans condemn such acts (2016 Eurobarometer?'). For example, seven out of 10 respondents
- ranging from 89 % in Italy to 32 % in Estonia — declared that sexual harassment of women is
common in their Member State. Some 96 % of the respondents said thatdomestic violence against
women is unacceptable and 84 % that it should always be punished by law. Eurobarometer? also
asked for respondents’ perceptions on six other forms of gender-based violence: a majority
indicated that all of them are wrong and they are either against the law or should be qualified as
such. This rangesfrom 86 % concerning forcing a partner tohavesexto 41 % concerning repeatedly
criticising a partner to make them feelinferior.

Gender-based violence can be seen and experienced in a variety of forms, be they psychological,
physical or sexual violence and harassment (for instance, rape and other sexual crimes as well as
'honour' crimes, to name afew). Even though non-exhaustive, this list of examples gives some idea
ofthe scale of theissue. Gender-based violence hasa huge impacton societyand the economy, but
an even more dramaticone on theindividuals experiencing it. ,2 They suffer severe consequences
affecting their health, economicor societal statusand families..Previousanalyses by the EPRS** and
the European Institute for Gender Equality (EIGE) > have placed the costs of violence against women
at severalhundred billion euros.

Already before the coronavirus pandemic, the European Parliamentand otherssaw a pressing need
for action. This seems to be even more relevant now. According to several Member States, the
European Commission and EIGE, the 19 pandemic seems to have aggravated the situation
concerning gender-based violence.”® For example, in 2020, France, Lithuania and Ireland all
reported significant increases in reports of domestic violence in the first weeks of the pandemic
alone.? A recent study looks at both the economic impact of the corona pandemic on women in
five EU Member States, and the measures to combatit. Violence was identified as an issue that had
grown worse, with women being significantly more affected thanmen.?

Violence against women: an EU-wide survey. Main results, European Union Agency for Fundamental Rights Agency
(EU FRA), 2014.

For more information, see Section 4.

20

21 Special Eurobarometer 449: Survey on gender-based violence, European Commission, November 2016.

2 jbid.

23 For more information, see Sub-chapter 2.3,on 'What are the impacts of gender-based violence'.

24 M.Nogaj, Combating Violence against Women: European Added Value Assessment, EPRS, European Parliament,2013.

25 Estimating the costs of gender-based violence in the European Union: Report, European Institute for Gender Equality

(EIGE), 2014.

For more information, see Sections 4.2.3,Reason 3:There is a special need for the response to gender-based violence
to have a cross-border dimension, and 4.2.4, Reason 4: Criminalising gender-based violence would enhance the
coherence of EU actionin the area of gender equality.

26

27 For more information, see Section 4.2.4.Reason 4.

28 'Higher incidences of violence, and particularly intimate-partner violence, have not merely increased but also caused

a greater number of women victims than men victims. The growth of such phenomenon has been also denominated
the 'shadow pandemic,' as violence throughout Europe has tended to intensify alongside the COVID-19 crisis and its
related governmental measures., COVID-19 and its economic impact on women and women's poverty - Insights from
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2. Gender-based violenceinthe EU

Gender-based violence is a global challenge deeply rooted in inequalities on the grounds of
gender.” Definitions of it areto be found in differentstudies and legislative acts at the international,
regional or national level. There is no uniform approach to determining what kind of criminal
offences qualify as gender-basedviolence.*

This section offers a brief overview of the existing definitions of gender-based violence at the
international, regionaland EU level.

2.1 Whatis gender-based violence?

The United Nations (UN) defines gender-based violence as an act of violence 'directed against a
person because of his or her gender and expectations of his or her role in a society or culture'?
Consequently, men and boys, as wellas women and girls may be victims of forms of gender-based
violence (e.g. sexual violence, intimate partner violence, stalking). However, both the UN and the
European Commission note that this expression of violence not only affects women
disproportionately butis also rooted in gender inequalities and discrimination faced by women in
relation to social expectations and social norms. Therefore, the terms 'gender-based violence' and
'violence against women' are often used interchangeably. As underlined by EIGE,** using the
'gender-based'wording is important asit highlights thatviolence againstwomenis rooted in power
inequalities between women and men.

It should also be noted that in the EU context, the Victims' Rights Directive provides a wider
perspective, since its definition of gender-based violence includes gender identity or gender
expression, which can include LGBTIQ persons.** Underthe directive, violence in close relationships,
sexual violence (including rape, sexual assaultand harassment), trafficking in human beings, slavery,
and different forms of harmful practices, such as forced marriages, female genital mutilation and
'honour crimes", are allunderstood to be a form of discrimination and a violation of the fundamental
freedoms of the victim.**

One important subset of gender-based violence that disproportionately affects women is the
category of intimate partner violence (IPV), which focuses on violence directed against current or
former partners.® The Council of Europe Convention on preventing and combating violence against
women and domesticviolence (the Istanbul Convention) follows this approach. It recognises in its

5 European Countries, Policy Department for Citizens' Rights and Constitutional Affairs, European Parliament, May
2021.

Communication from the Commission on a Union of equality: gender equality strategy 2020-2025, COM/2020/152,
March 2020.

Tackling violence against women and domestic violence in Europe The added value of the Istanbul Convention and
remaining challenges, Policy Department for Citizens' Rights and Constitutional Affairs, European Parliament, October
2020.

Defining Violence against Women and Girls, UN Women webpage.

29

30

31

32
33

What is gender-based violence? European Institute for Gender Equality (EIGE) website.
R. Shreeves, The rights of LGTBI people in the European Union, briefing, EPRS, European Parliament,2021.

34 Directive 2012/29/EU of 25 October on establishing minimum standards on the rights, support and protection of

victims of crime (Victims' Rights Directive); see Recital 17.

35 Glossary of definitions of rape, femicide and intimate partner violence, European Institute for Gender Equality (EIGE),

2017.



https://www.europarl.europa.eu/RegData/etudes/STUD/2021/693183/IPOL_STU(2021)693183_EN.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020DC0152#footnote15
https://www.europarl.europa.eu/thinktank/en/document.html?reference=IPOL_STU(2020)658648
https://www.europarl.europa.eu/thinktank/en/document.html?reference=IPOL_STU(2020)658648
https://www.endvawnow.org/en/articles/295-defining-violence-against-women-and-girls.html
https://eige.europa.eu/gender-based-violence/what-is-gender-based-violence
https://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_BRI(2020)651911
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32012L0029
https://eige.europa.eu/publications/glossary-definitions-rape-femicide-and-intimate-partner-violence

EPRS | European Parliamentary Research Service

preamble that women and girls are disproportionately affected by GBV in comparison with men. It
provides definitions for violence against women, domestic violence, and gender-based violence
against women, among other concepts. For the purpose of the Istanbul Convention, the latter
means 'violence directed against a woman because she is a woman or that affects women
disproportionately'.* It is worth noting, however, that men and children are equally protected by
the provisions of the Istanbul Convention as victims of domestic violence or violence that occurs
within the domestic unit or between former or currentspousesor partners.*

Both the structural nature of violence rooted in gender discrimination and the higher number of
women victims of gender-violence than men have already been recognised at the international
level in the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)
and the Declaration on the Elimination of Violence against Women (DEVAW) of 1979 and 1993
respectively. Table 1 summarises the key definitions of gender-based violence at the international,
regional and EU level. It notes the focus of the definition, its relevance to tackling gender-based
violence and whether it is legally binding.

For these reasons, this study focuses on violence against women, without ignoring the broader
picture. When working on their qualitative analysis, its authors have also aimed to take into
consideration the fact that that discrimination and social norms are also root causes of violence
against LGBTIQ.The way gender relations are shaped by socialnorms can play arolein condoning
both violence against women and against LGBTIQ people.

36 See Article 3 of the Convention on preventing and combating violence against women and domestic violence

(Istanbul Convention), Council of Europe, 2011.
37 ibid.
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Table 1: Overview of the definitions of gender-based violence

Treaty/Organisation

Gender-based violence as anew area of crime listed in Article 83(1) TFEU

Definition

Relevance to
combat

gender-

Legal or not legal definition

International

Regional

EU

Convention on the
Elimination of All

Forms of
Discrimination
against Women
(CEDAW)

Declaration on the
Elimination of
Violence  against
Women (DEVAW)

UN Women

Istanbul
Convention

European
Commission in the
EU gender equality
strategy

Gender-based violenceis an act 'directed againsta
woman because she is a woman or that affects
women disproportionately. It includes acts that
inflict physical, mental or sexual harm or suffering,
threats of such acts, coercion and other
deprivations of liberty'.?

Violence against women is 'any act or gender-
based violence thatresultsin, oris likely to resultin,
physical, sexual or psychological harm or suffering
to women, including threats of such acts, coercion
or arbitrary deprivation of liberty, whether
occurring in public or in private life".?
Gender-based violenceisan act 'directed againsta
person because of his or her gender and
expectations of his or her role in a society or
culture. Gender-based violence highlights the
gender dimension of these types of acts'<

Gender-based violence againstwomeniis 'violence
directed againsta woman because she isawoman
or that affects women disproportionately'.
Domestic violence is understood as all acts of
violence 'that occur within the family or domestic
unit or between former of current spouses or
partners'.

It uses the definition of gender-based violence
against awomen of the Istanbul Convention.f

Discrimination
against women
and gender-
based violence

Violence against
women

GBV

Violence against
women and
domestic
violence

Gender-equality

based violence

Indirectly relevant

Directly relevant

Directly relevant

Directly relevant

Directly relevant

Legally binding

Not legally binding

Notlegally binding

Legally binding only in those
countries that have ratified the
Convention®

Notlegally binding



EPRS | European Parliamentary Research Service

Relevance to

Level Treaty/Organisation | Definition Focus combat gender- | Legal ornot legal definition
based violence

Gender-based violence is an act of violence that is

'directed againsta person because of that person's = Support and

gender, gender identity or gender expression or protection  of Indirectlyrelevant Legally binding
that affects persons of a particular gender victims

disproportionately'.?

Victims' Rights
Directive

Intimate partner violence is understood as 'a

pattern of assaultive and coercive behaviours,

including physical, sexual and psychological acts, = Intimate partner
as well as economic coercion, which adults or violence
adolescents may use against their intimate
partners without their consent'.”

European Institute
for Gender Equality
(EIGE)

Indirectly relevant = Notlegally binding

Source: Complied by the authors.
Note: @ General Recommendation No 19 on violence against women, Committee on the Elimination of Discrimination against Women, (CEDAW), 1992.
b See Article 1 of the Declaration on the Elimination of Violence against Women, (DEVAW) UN Office of the High Commissioner for Human Rights, 1993.
¢ Defining Violence against Women and Girls, UN Women webpage.
dSee Article 3 of the |stanbul Convention.
¢These countries are: Austria, Belgium, Croatia, Cyprus, Denmark, Estonia, Finland, France, Germany, Greece, Ireland, Italy, Luxembourg, Malta, the Netherlands,
Poland, Portugal, Romania, Slovenia, Spain and Sweden. Please seeFigure 6.
f Communication from the Commission on a Union of equality: Gender Equality Strategy 2020-2025, COM/2020/152, March 2020.
9 See Recital 17 of the Victims'Rights Directive.
h Glossary of definitions of rape, femicide and intimate partner violence, European Institute for Gender Equality (EIGE), 2017.
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2.2 How prevalentisgender-based violence in the EU?

The prevalence of gender-based violence is not well established in the EU. The lack of consensus
concerning its definition, as noted in Section 2.1, poses a key challenge. Nonetheless, data on
gender-based violence s available from surveysand national administrative institutions that handle
reports of gender-based violence, such as the police, health and social services and the judicial
system. EIGE is leading an effort to promote the availability, quality and comparability of
administrative data on gender-based violence in the EU.*® Its research finds that under-reporting is
a significant challenge —it is estimated that only one in three womenwho are physically or sexually
abused by their partners reportsit.>* Under-reportingmay be due to structural inequalities that 'lock’
women into a subordinate position in society andin their relationships with men (See Section 4.1.1).
A study by the European Union Agency for Fundamental Rights (FRA) suggests that reporting of
gender-based violence may also be low due to inadequate responseson the part of the policeand
healthcare providers, incomplete networks of support organisations, and shortcomings in the
referral of victims to support services.” In particular, the study found that doctors and hospitals
often fail to report incidents of gender-based violence to the police or the public prosecutor's
office.* Another FRA studyfound that the reporting rate for sexual violence is higher than for other
forms of violence that may also inflict physical and psychological harm.*

The FRA carried out a surveyon violence againstwomen in 2011,* which remainsthe bestavailable
source for assessing the prevalence of gender-based violence in the EU.* Overall, the survey finds
thatan estimated 33 % of women in the EU have experienced physical and/or sexual violence since
theage of 15m while 8 % had experienced it in the 12 months prior tothe interview. This survey was
carried outin responseto arequest fromthe European Parliament in 2009, which was reinforced by
the Council.* While more recent EU figures are not available, the European Parliament and the
European Commission have called attention to spikes in reports of gender-based violence during
the coronavirus pandemic.* According toa veryrecent study donefor the European Parliament, the

38 This effort was launched in 2013 with the publication on Mapping the current status and potential of administrative
data sources on gender-based violence in the EU, EIGE, 2014.

39 Violence against women: an EU-wide survey. Main results, FRA, 2014.The same source notes that one in four victims
of non-partner violence report the incident to the authorities.

40 Women as victims of partner violence - Justice for victims of violent crime Part 1V, FRA, 2019.
41 i
ibid.

42 Crime, Safety and Victims' Rights - Fundamental Rights Survey, FRA, 2021.The study found a reporting rate of 60 %
for sexual violence, 39 % for violence with psychological consequences and 43 % for violence with any injuries.

43 Violence against women: an EU-wide survey. Main results, FRA, 2014.

44 However, Eurostat is currently doing a comprehensive survey on gender-based violence and other forms of
interpersonal violence, which is expected to be released in 2023. European Commission answer to a European
Parliament Question, E-005214/2020, February 2021.

45 Council conclusions on the eradication of violence against women in the European Union, 3000th employment and
social policy meeting, Brussels, 8 March 2010. More specifically, the European Parliament called for the collection and
compilation by the FRA of reliable, comparable statistics on all grounds of discrimination [..], including comparative
data on violence against women within the EU'".

46 Covid-19: Stopping the rise in domestic violence during lockdown, study, Policy Department for Citizens' Rights and
Constitutional Affairs, European Parliament, September 2020; The gendered impact of the COVID-19 crisisand post-
crisis period, European Parliament, 2020; International Women's Day 2021: Covid-19 pandemic is a major challenge
for gender equality, European Commission, 2021.The press release notes that 'the number of reports on domestic
violence in France increased by 32 % during the first week of the lockdown, in Lithuania by 20 % in the first three
weeks. Ireland saw a five-fold increase in domestic violence orders and Spanish authoritiesreportedan 18 % rise in
calls during the first fortnight of confinement.'



https://eige.europa.eu/about/projects/mapping-current-status-and-potential-administrative-data-sources-gender-based-violence-eu?lang=it
https://eige.europa.eu/about/projects/mapping-current-status-and-potential-administrative-data-sources-gender-based-violence-eu?lang=it
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2014-vaw-survey-main-results-apr14_en.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2019-justice-for-victims-of-violent-crime-part-4-women_en.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2019-justice-for-victims-of-violent-crime-part-4-women_en.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2021-crime-safety-victims-rights_en.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2014-vaw-survey-main-results-apr14_en.pdf
https://www.europarl.europa.eu/doceo/document/E-9-2020-005214_EN.html
https://www.europarl.europa.eu/news/en/press-room/20200406IPR76610/covid-19-stopping-the-rise-in-domestic-violence-during-lockdown
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/658227/IPOL_STU(2020)658227_EN.pdf#page=42
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/658227/IPOL_STU(2020)658227_EN.pdf#page=42
https://ec.europa.eu/commission/presscorner/detail/en/IP_21_1011
https://ec.europa.eu/commission/presscorner/detail/en/IP_21_1011

EPRS | European Parliamentary Research Service

cases of intimate partner violence have increased both in number and severity. Rather than
declining, workplace harassment has moved online. There is moreover evidence that women bear
heavier consequences of the economic crisis, which in turn may also impact their risk of
victimisation.*

According to a recent EIGE study, gender-based violence (women victims) in the UK comprises
several types of crimes (see Figure 1). The study found a higher risk of violence (with and without
injury) among victims of intimate partner violence, which is a subset of victims of gender-based
violence (see Figure 2).

Figure 1 — Gender-basedviolence inthe UK
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Source: The costs of gender-based violence in the EU, EIGE, forthcoming (2021).

47 COVID-19 and its economic impact on women and women's poverty — Insights from 5 European Countries, study,

Policy Department for Citizens' Rights and Constitutional Affairs, European Parliament, May 2021.
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Figure 2: Intimate partner violence in the UK
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Source: The costs of gender-based violence in the EU, EIGE, forthcoming (2021).

Insight into the prevalence of gender-based violence against LGBTIQ persons in the EU can be
obtained from a survey carried out by the FRA in 2019. This study investigated the prevalence of
hate-motivated violence and harassmentagainst LGBTIQ peoplein the EU. Overall, 38 % of LGBTIQ
people experienced harassment in the 12 months before the survey.With respectto violence, 11 %
of LGBTIQ people experienced a physical or sexual attack in the five years before the survey. The
rates were substantially higher amongst transgender individuals (17 %) and intersex individuals
(22 %).”® The differences in the wording of questions, timing and samples do not permit direct
comparisonsofthese findings with those from the survey on violence against women.

It should be noted that there is an intersectional dimension to gender-based violence and that a
complex set of vulnerabilities comes into play. Both individual trajectories and traumas, and social
conditions, including economic povertyand early schoolleaving, are factors that contribute to the
likelihood of gender-based violence, which points to the potential benefits of social policies that
take account of the gender dimension.* Since gender-based violence is fuelled by some form of
social acceptance of violent and coercive behaviours, women from minority, ethnic or religious
groups are particularly vulnerable. Furthermore, while GBV affects women regardless of their
sexuality or gender identify, LGBTIQwomen are particularly likely to experience violence.

In its 2012 survey, the FRA identified higher levels of violence against women with certain
characteristics, in particular non-heterosexual women and women with a health problem or a

48 Along way to go for LGBTI equality, FRA, 2020.

49 B.Sanz-Barbero, P. L. Pereira, G.Barrio & C. Vives-Cases, 'Intimate partner violence against young women: prevalence
and associated factors in Europe', Journal of Epidemiology and Community Health,Vol. 72(7),2018, pp. 611-616.
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disability. Women with a migrant background face a higher risk of intimate partner violence and
psychological violence.*® In another survey, the FRA investigated hate-motivated harassment and
violence experienced by minorities and noted that women of ethnic and religious minorities are
especially at risk of discrimination. The surveyfoundthat 16 % of respondents had been the targets
of offensive or threatening comments, while 4% had been threatened with violence in person.*’
These findings highlight the importance of recognising intersectional forms of gender-based
violence and the need for a targeted policy response.

2.3 Whatare the impacts of gender-based violence

Firstly, GBV has negative impactson the physicaland mental health of the victims. This in turnhas a
number of economic consequences and costs, i.e. some of the costs individuals and society incur
because of the prevalence of GBV can indeed be monetised. Moreover, GBV has broader societal
impacts and the lack of political action to tackle it has intangible but no less important costs. Figure
3 summarisestheimpactsof gender-based violence.

Figure 3 — Summary of impacts of gender-basedviolence
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Source: Created by the authors. The impacts that are quantified in the economic assessment are in
bold.

Research on these impacts has mainly focused on violence against women, this being the most
structuraland widespread form of gender-based violence. In thefirstinstance, violence has serious

50 Violence against women: an EU-wide survey. Main results, FRA, 2014.

51 Second European Union Minorities and Discrimination Survey Main results, FRA, 2017.
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consequences for the physical and mental health of women who are victims. A 2013 WHO??
worldwide survey analyses the health impacts of intimate partner violence and of non-partner
sexual violence. Globally, 38 % of all murders of women are reported as being committed by
intimate partners and 42 % of victims of abuse from a partner report injuries. Moreover, intimate
partner violence (IPV) is an important contributor to women's vulnerability to sexually-transmitted
diseases® and lower sexual and reproductive health outcomes, since violent and controlling
behaviours by partners are often associated with lowering women's control over theirreproductive
life. Furthermore, living in an abusive environment marked by chronic stress can be an important
risk factor for maternal health, which may also affect babies' birth weight. The probability of mental
health problems, especially depression and suicidal thoughts, is also increased for victims. The
mental health impacts of non-partner sexual violence are also extremely relevant, especially in
relation to depression, anxiety and alcohol use disorders.

More recent literature** identifies higherratesof depression, post-traumatic stress disorderanxiety,
alcohol and drug abuse, and suicidal ideation linked to gender-based violence. It also underlines
that emotional forms of violence should not be underestimated and that individuals from
stigmatised groups, including LGBTIQ, sex workers and migrants, are particularly vulnerable
because support networks or health providers may fail to recognise violence suffered by them.

At the EU level, the 2014 EU FRA survey > looks into the immediate emotional response, the long-
term psychological impacts and the incidence of physical injuries. In the first category, fear, anger
and shame are prevalent; sexual violence is often associated with feelings of shame and quilt,
indicative of the stigma that victims carry. The most common long-term psychologicl
consequences of physical and sexual violence are anxiety, a sense of vulnerability and loss of self-
confidence. About half of the victims suffered injuries, for example, 17 % of the victims of sexual IPV
suffered more than onetype of physicalinjuryas a result of the most seriousincident they suffered.

Some of these health impacts can be quantified in terms of costs and/or have economic

consequences. Several studies have attempted to estimatethese costs. The main reference for the
EU is an EIGE study donein 2014°¢ and recently updated.* This case study considers the following
sources of costs:

— direct cost of services (to victims or to public providers);
— losteconomicoutput;and
— physicaland emotionalimpacts measuredas a reduction in the quality of life.

The first cost category includes the costs associated with the direct consequences of violence and
increased costs for seeking legal remedy and health care. They include the costs of providing the

52 World Health Organization, London School of Hygiene and Tropical Medicine, South African Medical Research
Council. Global and regional estimates of violence against women: Prevalence and health effects of intimate partner
violence and non-partner sexual violence. Geneva, Switzerland: World Health Organization, 2013.

53 Insome regions, victims are 1.5 times more likely to contract HIV.

54 J. Mannel, S. Hawkes, 'Decriminalisation of gender-based violence is a global health problem', Journal BMJ Global
Health, Vol. 2, Issue 3,2017.

Violence against women: an EU-wide survey. Main results, FRA, 2014.

55

56 Estimating the costs of gender-based violence in the European Union: Report, EIGE, 2014.

57 'The costs of gender-based violence in the EU', EIGE, (forthcoming in 2021). This study relieson the extrapolation on

the EU-27 of a case study conducted in the United Kingdom.
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necessary health services>*to treat physical and psychological harm due to violence, the costs of
increased use of the criminal justice service (police and prosecutors), the costs of civil proceedings
of victims that seekto separate from abusive partners (both privately and publicly funded costs), the
costs of moving and changing house (both privatelyfundedand publicaid for housing forhomeless
people asa consequence of IPV), and specialised costs for mitigation and prevention. The category
also covers costs for child protection services, as there is abundant evidence of the negative
consequences of GBV for children who witness it.*

The second category includes the costs due to the negative impacts of violence on the victim's
ability to work. For example, as indicated in an EPRS study,® recent research conductedin Belgium
found that 73 % of those subjected to domestic violence reported an effect on their ability to work.
Arecent EPRS study®' estimates the losteconomic output due to mental health impairments caused
by cyber-violence victimisationof women, both in termsof lost work days and lower productivity. A
study on the costsof violence againstwomenin Italy calculates the costs of workdays lost, reduced
productivity, and the cost of replacing absent workers. It furthermore calculates thelost taxincome
and the multiplier effect of households' lostincomes.®

The third category estimates the cost of the physical and emotional impact on victims, measuring
theloss of healthylife yearsdue todifferent types of crime.® Thisis a method thatallows a monetary
valueto be attached to differenthealth conditions, to translate losses usually not measured in terms
of money into economiclosses.**

A forthcoming EIGE study estimatesthattotal yearly costs of GBVagainst women in the EU-27 stand
at €290 billion.® This represents an increase with respect to 2014 estimates worth €225 billion.%
Figure 4 below provides a breakdown of the costs of GBV against women as estimated by this
forthcoming study. The greatest source of economic loss due to GBV is the monetary value of loss
in quality of life that monetisesthe physicaland emotionalimpacts of violence.

58 Health costs may be underestimated, since there is evidence that victims of sexual violence experience greater need
of medical assistance after some years have passed (WHO, 2013).

%9 Similar cost categoriesare used in astudy on Italy that estimates increasesin health care costs, including
psychological support and medical, police, legal and welfare costs (including shelters).

60 Ballegooij and Moxom, Equality and the Fight against Racism and Xenophobia, EPRS, 2018.

61 N. Lomba, C. Navarra, M. Fernandes, Combating gender-based violence: Cyber violence, study, EPRS, European
Parliament, 2021.

62 Quanto costa il silenzio? Indagine nazionale sui costi economici e sociali della violenza contro le donne, Intervita,
2013.

63 Based on Burden of Disease methodology. See e.g.Dolan, P, Loomes, G, Peasgood, T, Tsuchiya, A.(2005), 'Estimating
the intangible victim costs of violent crime', British Journal of Criminology, 45(6): 958-976.

64 The Italian study adopts an alternative approach but seeks to achieve the same output: providing a monetary value
of the loss in terms of quality of life to give social visibility of the personal damages incurred by victims.

65 Forthcoming (2021) EIGE study on 'The costs of gender-based violence in the EU'". This figure representsabout 80 %
of all costs of gender-based violence estimated in the study, which also includes the costs of gender-based violence
against men (the total costs being €366 billion). A sensitivity check based on the relative prevalence of violence
against women in the EU Member States as compared to the UK (on which the calculations are based) allows to verify
the overall magnitude of the costs of gender-based violence. Weighting the costs of GBV against women with respect
to FRA (2014) data on violence against women, we obtain an overall cost of €278 billion.

66 Estimating the costs of gender-based violence in the European Union: Report, EIGE, 2014.
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Figure 4 — A breakup of the costs of gender-basedviolence
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The study also presents estimates for specific components within the direct cost of services to

victims and providers, which make up 30 % of the overall costs. The biggest costs were associated
with the criminaljustice system (€20.4 billion, 67 % of direct costs).

Figure 5 — A breakup of the direct costs of gender-based violence
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Similar studies have been conducted in single countries.Forexample, a study onthe cost of violence
against women in Italy®” placed this cost at €24.5 billion, using categories similar to those above.
Direct costs for healthcare are relatively bigger than in the UK study, but overall the loss due to
emotionaland physical damages representsa bigger shareof the total costs (86 %). An earlier study
on Sweden (2006) %, focusing on IPV (and not consideringloss in the quality of life), placed the costs
atabout €330 million.

Gender-based violence has broader social costs that are not quantifiable but are no less important.
First of all, GBV representsa violation of fundamental rights. In 1992, the General Recommendation
of the United Nations Committee on the Elimination of Discrimination against Women (CEDAW)
established that gender-based violenceis 'a form of discrimination that seriously inhibits women's
ability to enjoy rights and freedoms on a basis of equality with men' (Article 1). As indicated by the
FRA (2014), the final declaration of the Fourth World Conference on Women in Beijing in 1995
voiced theincreased public'recognition of violence against women as a hindrance to women's full
enjoyment of theirhumanrights' (p.9).

Moreover, violence is, on one hand, the product of gender inequalities (see Section 4.1.1, Issue 1),
and on the other, it is a tool for reinforcing gender hierarchies and power imbalances between
women and men (Fulu 2016).7° It crystallises power relations in a vicious circle, by reinforcing
inequalities and strengthening gender stereotypes. Research shows that gender stereotypes and
fixed social norms and prescriptions about gender roles are also harmful to men. A WHO"' study
from 2014 finds that men's behaviours related to perceived'masculinity'traits are amongthe factors
that expose men to greater health risks (risk-taking behaviours, alcohol abuse, lower reporting of
illnesses, and lower use of health care services). Although no quantificationof these costs has been
done, it highlights that both women and men would benefit from deconstructing models of 'toxic
masculinity'.”?

Moreover, the above costs do not include the societal costs of gender-based cyber violence,
estimated at between€49 billion and €89 billion,” or the costs of assault directed to LGBTIQ people.
A 2018 EPRS study’ finds that people who are discriminated against face a greater probability of
assault,and this is true for several categories of people that are victims of discrimination, including
women and LGBTIQ persons. This increased probability of victimisation leads to poorer health
conditions thatin turn cause lower earnings, leading to lower aggregate GDP.

67 Quanto costa il silenzio? Indagine nazionale sui costi economici e sociali della violenza contro le donne, Intervita,

2013.

68  Cost of Violence against Women, UN Women, 2006.

89 Beijing Declaration and Platform for Action (1995) Recitals 117-118.
70 Violence against women and girls, GSDRC website.

71

P.Baker, S. Dworkin, S. Tong, |. Banks, T. Shand, & G. Yamey, 'The men's health gap: Men must be included in the global
health equity agenda', Bulletin of the World Health Organization, 2014, pp. 618-620.

72 Models of behaviour related to the idea of men as socially dominant and somehow allowed to exert violence or

expected to behave aggressively.

73 N.Lomba, C. Navarra, M. Fernandes, Combating Gender-based Violence: Cyber Violence, EPRS, European Parliament,

2021.
Ballegooij and Moxom, Equality and the Fight against Racism and Xenophobia, EPRS, 2018.

74
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3. Existing internationaland EU legal frameworks and recent
EU policy developments

This section offers an overview of the existing regulatory framework at the international, EU and
national level. It also briefly presents activities undertaken by the European Parliament and the
European Commission.” In this context, it is worth noting the absence of a holistic approach to
combat gender-based violence at EU level.

3.1 International and EU legal frameworks

At the international level, there is an extensive body of instruments to address gender-based
violence, albeit limited mainly to combating gender discrimination. All the Member States are
legally bound to put CEDAW's provisions into practice, namely to ensure the principle of equality
between men and women, eliminate any acts of discrimination against women and develop a
proper public framework to protect victims. CEDAW does not provide any provisions that are
focused on gender-based violence.” However, it has adopted a general recommendation (No 19)
to broaden the scope of discrimination against women recognised in CEDAW, to violence against
women. The UN General Assembly Declaration on the Elimination on Violence against Women
(DEVAW) was the first instrument to cover physical, sexual and psychological violence as human
rights violations, althoughiitis not legally binding.”” The Convention on the Rights of Persons with
Disabilities (CRPD) requires states parties to ensure that women and children with disabilities are
protected againstviolence and abuse, taking intoaccount gender-based aspects.”

Thelstanbul Convention establishes the first comprehensive and binding framework in Europe for
combating violence against women and domestic violence, protecting victims and punishing
perpetrators. Although it is applicable to children and men, its preamble sets out that women and
girls are disproportionately affected by gender-based violence. It provides definitions of gender,
gender-based violence and domestic violence, among other concepts, and criminalises various
forms of violence against women such as stalking orforced marriage.As atMay 2021, all EU Member
States had signed the convention and 21 had ratified it. Despite the repeated calls by the EU
institutions,the EU'saccession tothe convention has not yet been concluded.”At Council of Europe
level, it is worth noting too, that the European Court of Human Rights (ECtHR) has established
jurisprudence on gender-basedviolence.®

CEDAW, the ECHR, the UNCRDP and, especially the Istanbul Convention, all deal with gender
discrimination and gender-based violence and/or domestic violence. An overview of these

7> For more details on EU policy actions on the Istanbul Convention as well as on preventing and combating certain

forms of gender-based violence, see Legislative proposal to prevent and combat certain forms of gender-based
violence; Prevention of violence against women; and EU accession to the Council of Europe convention on preventing
and combating violence against women (Istanbul Convention').

76 Qverview of the Convention, UN webpage.

77 Annex 1 to Combating violence against women, EPRS, European Parliament,2013.

78 See preamble and Article 16 of Convention on the Rights of Persons with Disabilities (CRPD), UN, 2006.
79

U. Jurviste R. Shreeves, The Istanbul Convention: A tool to tackle violence against women and qirls, EPRS, European
Parliament 2020. See also EU accession to the Istanbul Convention, Legislative Train, European Parliament, version of
4 September 2020.

List of relevant judgments of the European Court of Human Rights concerning the Istanbul Convention, Council of
Europe website.
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instruments at internationaland regional levelis provided in Table 2, which summarisestheir main

characteristics.

Table 2 — Overview of the international framework on combating gender-based violence

International

Framework

Focus

Is the EU part of it??

Are all the
Member
States part
of it?

Do they provide
properinstruments
to monitor the
implementation?

CEDAW

ECHR

CRPD

Istanbul
Convention

Discrimination against
women. The General
Recommendation No
19 clarifies that the
Conventionincludes
VAW

Human rights and
fundamental
freedoms

Human rights and
fundamental
freedoms by all
persons with
disabilities

Violence against
women and domestic
violence

Source: Compiled by the authors.
Note: 2 Since the adoption of the Lisbon Treaty, The EU has had full legal personality to sign international
agreements within the scope of its competences. The ratification by the EU of the UN Convention on the Rights
of Persons with Disabilities was the first international agreement to which the Union became a party. Article
47 TEU recognised the legal personality of the EU and therefore enabled it to join international conventions.
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No. However, the
ECHRs part of the
common
constitutional
principles of the
Member States and
therefore part of the
general principles of
EU law. Furthermore,
the Charter of
Fundamental Rights
has at the minimum
the same scope as
the ECHR

Yes

No

Yes

Yes, some
of them
with
reservations

Yes

Notall of
them.
Bulgaria,
Czechia,
Hungry,
Latvia,
Lithuania
and
Slovakia are
not states
parties

Committee onthe
Elimination of
Discrimination
Against Women

European Court of
Human Rights

CoE mechanisms like
the Commissioner for
Human Rights

Committee on the
Rights of Persons
with Disabilities

GREVIO

Committee of the
parties
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At the EU level, there is no specific legal instrument to address gender-based violence. Several
directives and regulationsin the areas of equality between women and men, judicial cooperation in
criminalmatters and asylum policy, however, have covered theissue partially.®’

In the area of equality between women and men, it is noteworthy that the principle of non-
discrimination is one of the cornerstones of EU action. The TEU enshrined equality between women
and menas an EU value and objectivein Articles 2and 3.

Moving to the TFEU, equality between women and men and the fight against discrimination are
enshrined in Articles 8and 10, which empower the EU to take gender-sensitive considerationsinto
account when enacting policies. Article 19 allows the EU to act to combat discrimination on the
grounds of sex, racial or ethnicorigin, religion or belief, disability, age or sexual orientation. Artide
157,onthe other hand, enables the EU to adopt legislationto ensure the application of the principle
of equal treatment in matters of employmentand occupation, especially in pay.

The Charter of Fundamental Rights of the European Union (CFR), which has had legally binding force
since the Lisbon Treaty,® recognises the principles of non-discrimination (Article 21) and equality
between men and women (Article 23). The rights, freedoms and principles set outin the CFR have
thesamelegal value as the Treaties (as stated in Article 6 TEU), and the CFR only applies to the EU
institutions and national authoritieswhen they areimplementing EU law.®

Following these legal provisions set out in the Treaties, in the context of equality between women
and men in the workplace and in the access to and supply of goods and services, harassment and
sexual harassment are explicitly recognised as a form of discrimination in the following directives:
Directive 2006/5484 on the implementation of the principle of equal opportunities and equal
treatment of men and women in matters of employment and occupation, Directive 2010/41/EU&
on the application of the principle of equal treatment between men and women engaged in an
activity in a self-employed capacity, and Directive 2004/113% on implementing the principle of
equaltreatmentbetween menand womenin the access toand supply of goods and services. These
directives introduce the obligation for the Member States to designate equality bodies for the
‘promotion, analysis, monitoring and support of equal treatment of all persons without
discrimination on grounds of sex’ Providing support to victims, conducting surveys, publishing
reports or recommendation and exchanging relevant information with EU bodies such as EIGE are
all matters thatthere directives regulate.

In the area of judicial cooperation in criminal matters, measures to protect victims' rights are
covered mainly by two directives: on the European protection order and on victims' rights.®”

8 Ending gender-based violence, European Commission website.

82 See Annex A.1 to the Treaty on the Functioning of the European Union (TFEU).

85 See Article 51 of Charter of Fundamental Rights of the European Union (CFR).

84 Directive 2006/54 of 5 July 2006 on the implementation of the principle of equal opportunitiesand equal treatment

of menand women in matters of employment and occupation.

85 Directive 2010/41/EU of 7 July 2010 on the application of the principle of equal treatment between men and women

engaged in an activity in a self-employed capacity.

86 Directive 2004/113 of 13 December 2004 on implementing the principle of equal treatment between men and

women inthe access to and supply of goods and services. See especially Articles20,11 and 12 respectivelyfor equality
bodies regulation.

87 Directive 2011/99/EU of 13 December 2011 on the European protection order (EPO) and Directive 2012/29/EU of 25
Octoberon establishing minimum standards on the rights, support and protectionof victims of crime (“Victims' Rights
Directive).
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Marking an important stepin the deepening of the areaof freedom, securityand justice, theformer
one is based on the principle of mutual recognition of judgments while the latter is focused
specifically on the right to information, victims' support and protection. Although these legal
instruments might offer protection to victims of gender-based violence, theyare nottailored to their
special needs.

Lastly, in the area of asylum policies, acts of a gender-specific nature are recognised explicitly as
acts of persecution in the Qualification Directive. Genderrelated aspects, including genderidentity,
must be taken into account by the Member States when assessing the reasonsthat have pushed a
victim to seek that protection.®

To a limited extent, gender-basedviolence is covered by other pieces of EU legislation as well. One
such example is Regulation EU No 606/2013 on mutual recognition of protection measures in civil
matters, which applies to protection measures seeking to prevent, among others, 'any form of
gender-based violence or violence in close relationship'.However, the same regulation states that
it applies to all victims 'regardless of whether they are victims of gender-based violence'.* In the
same vein, the Directive on Preventing Human Trafficking, which establishes minimum rules
concerning the definition of criminal offences and sanctions, recognises the gender-specific
phenomenon of trafficking and acknowledges that women and men are trafficked for different
reasons.*® Sexual exploitation and sexual abuse are likewise a highly gendered issue.’' The Directive
on sexual abuse and sexual exploitation of children and child pornography®* sets out minimum
standardsfor the protection of victims of such crimes.*?

The pictureis not much different at the national level. An analysis of the 27 Member States shows
that they divergent approaches when it comes to tackling gender-based violence. Countries that
have ratified the Convention have different frameworks from those that have not ratified it.
Moreover, the countries that are parties to the Convention envisage taking further actions to
properly fight against violence on the grounds of gender. Differences on matters of common
understanding and on definitions across Member States hinder the EU's efforts in combating
gender-based violence. Moreover, the EU does not fully extend its competence with regard to
criminal matters, which limits the scope of proper harmonisation.

88  Directive 2011/95/EU of 13 December 2011 on standards for the qualification of third-country nationals or stateless
persons as beneficiaries of international protection, for a uniform status for refugees or for persons eligible for
subsidiary protection, and for the content of the protection granted. See especially Article 2,9 and 10.

8  See Recital 6 of Requlation (EU) No 606/2013 of 12 June 2013 on mutual recognition of protection measures in civil
matters.

% See Recital 3,25 and Article 1 of Directive 2011/36/EU of 5 April 2011 on preventing and combating trafficking in
human beings and protectingits victims.

91 Sexual exploitation and prostitution and its impact on gender equality, Policy Department Citizens' Rights and

Constitutional Affairs, European Parliament,2014.

92 Directive 2011/92/EU of 13 December 2011 on combating the sexual abuse and sexual exploitation of children and

child pornography.

9 The areas of trafficking in human beings and sexual exploitation are included as areas of serious crime with cross-
border dimension under Article 83(1) TFEU. As a consequence, the EU has competence to “establish minimum rules
concerning the definition of criminal offences and sanctions.
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3.2.EU policy context

European Parliament

The European Parliament has taken a stance on violence against women since the 1980s.* It has
repeatedly asked the European Commissionand the Member States to actin order to prevent and
fight gender-based violence.” The Parliament's Committees on Civil Liberties, Justice and Home
Affairs (LIBE)and Women's rights and genderequality (FEMM) have always been very active on the
issue; for instance, they created a Working Group on Violence against Women in 2015.% Back in
1986, Parliament adopted a resolution in which it flagged violence against women as a severe
problem. In 2009, Parliament asked the Commission to come up with a comprehensive approach
on preventing and combating violence against women.?’

It was in a 2014 resolution® that the European Parliament asked for gender-based violence to be
includedin the list of areas of serious crime for thefirst time. The resolution states that the Coundl
should be asked to activate the 'passerelle clause'®® by adopting a unanimous decision to include
violence against women and other forms of gender-based violence as an area of crime in Article
83(1) TFEU. In the sameresolution, Parliament also requests the start of the procedure for the EU's
accession to the Istanbul Convention, as well as calling for a legal proposal to prevent violence
against women and girls based on Article 84 TFEU to support Member States in their fight on
violence against women.

In the following years, Parliament vocally spoke in favour of adding gender-based violence to the
list of EU crimes in several resolutions. In its interim resolution of 2017, Parliament urged the Coundi
for a swift ratification of the Istanbul Convention by the EU, whilst also raising issues concerning the
scope of EU accession.’® At the beginning of 2021, Parliament again took a stance and supported
the Commission's aim to include the objectives of the Istanbul Convention via legal means in case
ofa delay and/or impasse as regards EU accession.’”!

European Commission

Addressing equality between women and men has also been on the European Commission's
agenda for decades. The Commission has suggested, adopted and acted on issues of equality

94 Resolution of 11 June 1986 on violence against women, European Parliament.

9  Resolution of 25 November on the Stockholm Programme, European Parliament; Resolution of 5 April 2011 on
priorities and outline of a new EU policy framework to fight violence against women, European Parliament; Resolution
of 6 February 2013 on the 57th session on UN CSW: Elimination and prevention of all forms of violence against women
and girls, European Parliament.

%  The elimination of violence against women: a European challenge, European Parliament website.

97

Resolution of 26 November 2009 on the elimination of violence against women, European Parliament.

98 Resolution of 25 February 2014 with recommendations to the Commission on Combating Violence against Women,
European Parliament.

9 The 'passerelle clause' in Article 83 TFEU is a mechanism that allows the Council to add a new area of crime into the
domain of EU regulation. A directive dedicated to this new area could then be adopted in accordance with the
ordinary legislative procedure. For a more in-depth analysis, see S. Kotanidis, Passerelle clauses in the EU Treaties,
EPRS, European Parliament, December 2020.

100 Resolution of 12 September 2017 on the proposal for a Council decision on the conclusion, by the European Union,
of the Council of Europe Convention on preventing and combating violence against women and domestic violence,
European Parliament.

101 Resolution of 21 January 2021 on the EU Strateqy for Gender Equality (2019/2169(INI)), European Parliament.
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between women and men on several occasions, including through its strategy for equality for the
2010-2015 period '@ or its strategicengagementfor gender equality overthe 2016-2019 period.'*

Preparing for EU accession to the Istanbul Convention has been one of the main priorities. The
correspondingroadmap of Octoberof 2015'* was followed by two proposals for Council decisions
in 2016.'" The convention itself was signed by the EU in 2017.'% However, theEU has not yet ratified
the convention and has therefore not formally acceded to it.'”’

In 2019, the Commission President, Ursula von der Leyen, indicated in her political guidelines her
ambition to present legislative proposals on the prevention of and fight against specific forms of
gender-based violence. Von der Leyen stated the Commission's intention to suggest the inclusion
of gender based violencein thelistin of EU crimes (Article 83(1) TFEU).'®In 2020, in its new gender
equality strategy for the 2020-2025 period, the Commission also announced that it would suggest
proposals to include the objectives of the Istanbul convention within the limits of EU
competences.'®The strategyincludes extending the areas of EU crimesto specificforms of gender-
based violence and additional measures under the standing areas of serious crime as defined in
Article 83(1) TFEU. Accordingly, this goal has been included in the Commission's working
programme 2021 and initiatives to achieve it should be presentedin the final quarter of 2021."°

In this connection, the corresponding European Commission impact assessment, published in
December 2020, suggests three options. First, monitoring of the existing framework and non-
legislative measures as included in the European strategy for gender equality. Second, adopting
non-legislative measures and 'targeted legislative measures in specific areas'. And third, a fully-
fledged legislative proposal with binding minimum standards.'"’

192 Communication from the Commission on a Strategy for equality between women and men 2010-2015,COM(2010)
491 final, September 2010.

103 Commission staff working document "Strategic engagement for gender equality 2016-2019" SWD(2015) 278 final,
December 2015.

104 European Commission Roadmap of October 2015 on (A possible) EU Accession to the Council of Europe Convention
on preventing and combating violence against women and domestic violence (Istanbul Convention).

195 Proposal for a Council Decision on the signing, on behalf of the European Union, of the Council of Europe Convention
on preventing and combating violence against women and domestic violence, COM/2016/0111 final - 2016/063
(NLE), European Commission, and, Proposal for a Council Decision on the conclusion, on behalf of the European
Union, of the Council of Europe Convention on preventing and combating violence against women and domestic
violence, COM/2016/0109 final - 2016/062 (NLE), European Commission.

106 Council Decision (EU) 2017/865 of 11 May 2017 on the signing, on behalf of the European Union, of the Council of
Europe Convention on preventing and combating violence against women and domestic violence with regard to
matters related to judicial cooperation in criminal matters, and, Council Decision (EU) 2017/866 of 11 May 2017 on
the signing, on behalf of the European Union, of the Council of Europe Convention on preventing and combating
violence against women and domestic violence with regard to asylum and non-refoulement.

197 EU accession to the Istanbul Convention, Legislative Train, European Parliament, as of 4 September 2020.

198 Ursula von der Leyen, A Union that strives for more. My agenda for Europe: Political quidelines for the next European
Commission 2019-2024, European Commission 2019.

199 Communication from the Commission on a Union of equality: Gender Equality Strategy 2020-2025, COM/2020/152,
March 2020.

119 Communication from the Commission on Work Programme 2021: A Union of vitality in a world of fragility, COM (2020)
690 final, October 2020.

T Inception Impact Assessment, Gender- based and domestic violence initiative, European Commission, December
2020.
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4. Issues in the status quo and reasons for EU action

4.1. Analysis of the issuesin the status quo

Three sets of issues might be identified in the current status quo. The first set is related to the
structural inequalities that promote gender-based violence. The second is related to the fact that
the current legal international and EU frameworks are limited and lack an effective enforcement
mechanism. The third has to do with the fact that the Member Stateslack a common approach and
understanding. Incidentally, these issues resultin a limited amount of comparable, disaggregated
andstandardised dataat EU level.

Each set of issues is described in more detail below.

4.1.1.Issue 1: Structural inequalities that promote gender-based violence

Gender-based violenceis a widespread phenomenon across the EU and the rest of the world, which
is rooted in structural inequalities and patriarchal social norms that condone violence and control
over women.'? In turn, violence is, itself, a tool to reinforce gender hierarchies and power
imbalances between women and men.'"

The WHO acknowledges that the crystallisation of gender roles and gender stereotypes may
contribute to creating social acceptance of violent and abusive behaviours."* The different roles
and behaviours of menand womenare shaped and reinforced by gender norms within society,and
social expectations define 'appropriate’ behaviours for women and men. These are oftensources of
inequalities that both create and are reinforced by economic inequalities (lower access to
employment, selection intolower-payingjobs, lower earnings for thesame qualification levels, etc),
inequalities in access to basic services (e.g. health care) and inequalities in political representation
and participation in the publicsphere.

Within the EU, the gender employment and gender wagegaps are stark. According to Eurostat data
from 2018, women's gross hourly wages are 14.8 % lower than those of men."”® As a consequence
of lower earnings, women's pensions are also lower: the gender pension gap is around 37.2 % for
pensioners aged 65 to 79.""® A major cost imposed by the pay and employment gaps is women's
economicdependence on a higher-earning partner, which can make it more difficult for women to

112 For example, in the case of the USA, a2015 study, A First Look at Gender Inequality as a Societal Risk Factor for Dating
Violence, found a positive correlation between gender inequalities and GBV. Its Gender Inequality Index includes five
indicators: 1) maternal mortality; 2) adolescent birth rate; 3) government representation; 4) educational attainment;
and 5) labour force participation, while GBV is measured through dating violence among adolescents. Similarly, ina
study on 44 countries, Heise and Kotsadam (2015) find that factors associated with a higher prevalence of GBV are
male authority over female behaviour, norms justifying wife-beating and the extent to which law and practice
disadvantage women compared with menin access to land, property and other productive resources. See L. Heise, A.
Kotsadam, 'Cross-national and multilevel correlates of partner violence: an analysis of data from population-based
surveys', The Lancet Global Health, Vol.6, Issue 6,June 2015.

13 E Fuly, 'Violence against women and girls', Professional Development Reading Pack, No 32,2016.

"4 Promoting gender equality to prevent violence against women, World Health Organization (WHO).

15 Difference in the average gross hourly wage of men and women, Gender gap in unadjusted form, Eurostat, 2021.

116 Pension Adequacy Report, European Commission, Directorate-General for Employment, Social Affairs and Inclusion,
2018, and Report on equality between women and menin the EU, European Commission, 2018.
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leave abusive relationships, possibly leading to increased intimate partner violence."” Studies find
a negative association between women's economic empowermentand the probability of their
being victims of intimate partner violence.”® Countries with a high proportion of women in the
formal work force display lower prevalence of IPV.'"?

The Eurobarometer provides insights into social norms, which are a key factor in driving structural
inequalities and also a consequence of these inequalities. According to a 2016 Eurobarometer,'®
the majority of EuropeanscondemnGBV, butthere aresignificant indicators of social acceptancein
non-negligible parts of the population. Almost all respondents say domestic violence against
women is unacceptable, although 12 % do not think it should always be punished by lawand 15 %
consider domesticviolence to be a private matter thatshould be handled within the family. Eleven
percent say forcing a partner to have sex should not be against the law and 18 % say touching a
colleagueinan unwanted orinappropriate way, oroverly controlling a partner should notbeillegal.
Some 27 % say sexualintercourse withoutconsentmay be justified in at least one of the proposed
situations. More than one respondent in five (22 %) consider that women often make up or
exaggerate claims of abuse or rape, indicating potentially victim-blamingviews.

It has to be noted that those social norms that assign fixed and subordinate roles to women are
strongly related to the social norms that produce discrimination towards LGBTIQ people and
condone homophobicand transphobicviolence, being norms thattend to restona crystallised view
of behaviours that are socially expected from women and men. Those very social norms can,
through channels different than violence, also be detrimental to men (irrespective of their sexual
orientation) since theyreinforce models of masculinity thathave negative impacts onmen's mental
and physical health (see Section 2.3).

4.1.2.Issue 2: The international legal framework is not enforceable in the EU

As explained in Section 3.1, thereis an extensive legal framework at the international and the
regional level that addresses gender-based violence. However, only the Istanbul Convention
offers a holistic approach; so far, however, the EU and six Member States have not ratified
it.’”? Furthermore, there is a lack of enforceability of the decisions or judgments that the
internationaland regional legal frameworks' monitoring mechanisms provide, either because there
is no individual recourse envisaged or they do not have direct effect on states parties; as a result,
they leave a broad scope for interpretation.'*

17 For more details, see Estimating the costs of gender-based violence in the European Union: Report, European Institute

for Gender Equality (EIGE), 2014; W. Van Ballegooij and J. Moxom, 2018.

118 |.del Campo and J. Steinert, The Effect of Female Economic Empowerment Interventions on the Risk of Intimate
Partner Violence: A Systematic Review and Meta-Analysis, December 2020. These effects can be more complex
because GBV can also be used as a 'sanction' on women and girls stepping out of line with social expectations of
them (Huhues et al, 2016), and also workplaces can be characterised by inequalities and abusive behaviours. Still,
most evidence underlinesthat economic empowerment isassociated with a lower probability of victimisation.

119 L. Heise, A. Kotsadam, 'Cross-national and multilevel correlates of partner violence: an_analysis of data from

population-based surveys', The Lancet Global Health, Vol.6, Issue 6,June 2015.

120 Special Eurobarometer 449: Gender-based violence, European Commission, November 2016
121

The Polish government has also expressed its intention to withdraw from the convention. See Euronews (2021)
Istanbul Convention: Poland moves astep closer to quitting domestic violence treaty

122 Annex 1to Combating violence against women, EPRS, European Parliament,2013.
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4.1.3. Issue 3: The EU's anti-discrimination framework does not extend to
violence

Similarly, the EU legal framework for combating gender-based violence is limited and lacks
enforcement mechanisms. Firstof all, the EU anti-discrimination framework does not extend to
violence, which can be understoodas an extreme form of discrimination.'? Onlyacts of violence in
theform of harassmentand sexual harassmentwithin theworkplace and in the accessto and supply
of goods and services arerecognised as a form of discrimination as described in Section 3.1."%* As
noted in Section 3.1, Member States were required to designate equality bodies to support the
implementation of the anti-discrimination directives. Themandate of their equality bodies therefore
does not include gender-based violence. Nonetheless, the equality bodies of 10 Member States
consider that 'addressing violence against women' falls within their mandate.'>

4.1.4.Issue 4: The EU's criminal law framework is limited

Within its limited competences in substantive and procedural criminal law, the EU has adopted
some directives that partially deal with gender-based violence. These are the Victims' Rights
Directive, the European Protection Order Directive, the Trafficking Directive and the Child Abuse
and Sexual Exploitation and Child Pornography Directive. Their main shortcomings preventing
them from tackling gender-basedviolence effectively are presented in the box below.

TheEU has limited competences, as criminal law is a sensitive policy area that hasa great impact on
the persons involved. That explains, first, why criminal law is a measure of last resort and, second,
the remaining differences that still exist across Member States.’ The EU has competence in
procedural law 'to the extent necessary to facilitate mutual recognition of judgments and judicial
decisions and police and judicial cooperation in criminal matters havinga cross-border dimension'
(Article 82 TFEU). The Victims' Rights Directive and the European Protection Order Directive were
adopted on this legal basis. On the other hand, in the field of substantive criminal law, the EU can
‘establish minimum rules concerning the definition of criminal offences and sanctions in the areas
of particularly serious crime with a cross-border dimension', as stated in Article 83 TFEU.'” The
Trafficking Directive and the Child Abuse and Sexual Exploitation Directive were adopted under this
Article.

123

Annex 1 to Combating violence against women, EPRS, European Parliament,2013.

124 Directive 2006/54, Directive 2010/41/EU and Directive 2004/113.
125

Mandates, European Network of Equality Bodies (EQUINET) website. The 10 Member States are: Belgium, Croatia,
Cyprus, Denmark, Ireland, Latvia, the Netherlands, Poland, Portugal and Slovenia.

126 Communication from the Commission on Towards an EU Criminal Policy: Ensuring the effective implementation of

EU policies through criminal law, COM/2011/0573 final, 2011.

12710 Years after Lisbon- How 'Lisbonised' is the Substantive Criminal Law in the EU?, The European Criminal Law

Associations' Forum (eucrim) website.
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Overview of criminal legislationflaws in combating gender-based violence

The Victims' Rights Directive

It establishes minimum standards concerning the rights, supportand protection of victims. It provides a definition
(among others) fora victim as 'a natural person who has suffered harm, including physical, mental or emotional
harm or economic loss caused directly by a criminal offence’ (See Article 2). Similarly, it provides a comprehensive
definition of gender-based violence, as mentioned above. In the field of collection of data and statistics, Member
States are legally bound to communicate to the Commission, every three years, relevant statistical data 'related to
the application of national procedures on victims of crime' (See Recital 64 and Article 28 of the directive). Although
the directive takes gender considerationsinto account, this instrument has not been tailored for the special
needs of victims of gender-based violence, thus three flaws have been identified: 1. As gender-based
violence is not equally treated in the different Member States (see flaw below), a victim may not be
recognised as such if the criminal offence that he/she had suffered is not punishable in that State. 2. The
directive does not deal with the prevention and the prosecution of crimes, and it does not offer specific
provisions related to the support and protection of gender-based violence victims (See an analysis of the
Victims'Rights Directive from a gender perspective by EIGE, 2016). 3. Harmonisation of the definitions at the EU
level is not envisaged. The European Commission has noted these flaws in the EU Victims' Rights strategy, in
which it pointed out that special attention must be paid to supporting and protecting victims with special needs,
such victims of gender-based or domestic violence.

Trafficking Directive

This directive tries to combat and prevent trafficking in human beings as well as offering support to victims and
prosecuting perpetrators. It recognises the 'gender-specific phenomenon of trafficking and that women and men
are often trafficked for different purposes. For this reason, assistance and support measures should also be gender-
specific where appropriate' (See Recital 3). Despite these provisions, some problems may arise in relation to
the fact that the directive does not recognise gender equality or non-discrimination as the human rights
principles that it tries to enhance, 'while (rightly) insisting on the rights of the child'. Similarly, support and
protection measures are recognised for child victims of trafficking but not forwomen (see Annex 1, EAVA, 2013).
A gender perspective in monitoring victims of trafficking is also lacking in the current framework set out
by this directive (see Gender specific measures in anti-trafficking actions, report by EIGE, 2018). The EU can also
adopt common rules concerning definitions and sanctions in the context of sexual abuse and sexual exploitation
of children. As mentioned above, this is another highly gendered issue addressed at the EU level by Directive
2011/93, albeit limited to children and to the areas covered by this directive.

The European Protection Order (EPO) Directive

This directive allows a Member State, called the issuing state, to issue an EPO to protect a national victim in another
Member State, called the executing state. This order may be issued if the issuing country has already adopted a
protection measure to ensure the situation of the victim. It has not been tailored for the special needs of victims
of gender-based violence (See Recital 9). Asmentionedinrelation tothe Victims'Rights Directive, it does not
deal withthecriminal offences that arenot punishable under the Member States' legislation.

4.1.5. Issue 5: The understanding and treatment of gender-based violence
varies across Member States

Member States differ substantially in their definitions of gender-basedviolence and how the offense
is treated. This variation of interpretations is also evident among countries that have ratified the
Istanbul Convention. Although there are fewer disparities among those Member States that have
ratified the Istanbul Convention in comparison with those that have not, further actions remain
necessary evenin the former.

Thelstanbul Convention recognises thefollowing as forms of gender-based violence: psychological
violence, stalking, physical violence, sexual violence, forced marriage, female genital mutilation,
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forced abortion and forced sterilisation and sexual harassment, and unacceptable justifications for
crimes, including crimes committed in the name of so-called honour. These offences apply
irrespective of the natureofthe relationship betweenvictim and perpetrator. Yet,countries such as
Cyprus and Romania - which have ratified the Istanbul Convention-stilldo not prosecute some of
these crimes. In Cyprus, thereis no offence akin to stalking and no explicit provision is envisaged for
forced sterilisation, although the latter falls under bodily harm and professional misconduct. The
situation is similar with respect to female genital mutilation, stalking and forced sterilisation in
Romania. More progress needsto be made to combat gender-based violence effectivelyin countries
that have not yet ratified the convention. Stalking is not recognised in Lithuanian criminal law,
likewise forced sterilisationis not recognised in Latvia and Bulgaria, where female genital mutilation
alsofalls under othercrimes.'?® Figure 6 presentsan overview of the differencesamong the Member
States concerning stalking, female genital mutilation and forced sterilisation, as well as the
ratification of the Istanbul Convention.

The Istanbul Conventionalso deals with domestic violence (see definitions in Section 2.1), which is
understood as any act of physical, sexual, psychological and economic harm. These four different
types of violence are explicitly recognised in eight countries. While physical violence is covered by
all Member States (as it is usually linked with domestic violence), protection and prosecution after
an act of economic harm still lag behind across them.' An overview of the types of domestic
violence protected throughoutthe EUis presentedin Figure 7.

In the procedural criminal law even more differences across Member States remain in place. Once
again, if the criminal treatment varies considerably from one state to another, it could lead to
inequality of treatmentof victims and perpetrators and to a risk of 'safe havens', putting the area of
freedom, security and justice at stake. To counteract this issue, harmonisation of criminal lawat EU
level might be proposed under the policy options analysed below. At this point, it is worth noting,
however, that a certain level of harmonisation could foster citizens' confidence and legal certainty,
enhance mutualtrust across judicial bodies in the Member States, and prevent serious offences.'®

In addition to whether it is criminalised or not, the treatment of gender-based violence also varies
in terms of the age of consent, what consent means, the burden of proof, sanctions, including
compensation,and the plans and strategies in place.

128 Tackling Violence against Women and Domestic Violence in Europe- The Added Value of the Istanbul Convention and

Remaining Challenges, Policy Department for Citizens' Rights and Constitutional Affairs, European Parliament,
October 2020.
129 jbid.

130

Communication from the Commission on Towards an EU Criminal Policy: Ensuring the effective implementation of
EU policiesthrough criminal law, COM/2011/0573 final,2011.
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Figure 6 — Overview of the Member States' policy responses to gender-based violence
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other criminal ' other criminal
j offences ’ . ' offences

Not defined Not defined

Data source: Prepared by EPRS based on information about the Member States that have ratified the Istanbul
Convention, obtained from the Council of Europe's website, and information about the forms of gender-based
violence, obtained from a 2020 EPRS study on tackling violence against women and domesticviolencein
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Figure 7 — Protection by Member States against four forms of domestic violence
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ATV X v X
BE v v v v
BG v v v
& v v v X
a v v X X
DE v X v X
DK v v v X
EE v v v X
B v v v X
B v v v X

Y4 v v X
FR v v v
HR v v v
HU v X v v

E v v v X

T v X v X
om v v v v
w v v v X
v v v v v
MT Y4 v v
N v v X
PL v v v X
PT v v X
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S v v v X
K X v X

R

M Specific form I Criminalised under
is criminalised other criminal
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Data source: Prepared by EPRS based on a 2020 EPRS study on tackling violence against women and
domestic violence in Europe.

Age of Consent: The Directive on combating the sexual abuse and sexual exploitation of children
and child pornography was adopted using Articles 83(1) and 82(2) TFEU as its legal basis, thus
enabling the EU to set minimumrules concerning definitionsandsanctions. It provides, accordingly,
a common understanding of 'age of sexual consent' as the 'age below which, in accordance with
nationallaw, it is prohibited to engagein sexual activities with a child'.*'At Council of Europe level,
the Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse

31 Directive 2011/93 of 13 December 2011 on combating the sexual abuse and sexual exploitation of children and child
pornography. See Article 2 for definitions.
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(Lanzarote Convention) also set the obligation for the states parties to adopt a minimum age of
sexual consent.”™ Allthe Member Stateshave seta minimum age of sexual consent, yet almosthalf
of them have set exceptions when the partner is of a relatively similar age, making intercourse non-
criminal. The minimum age is set at its lowest (14 years) in Austria, Bulgaria, Estonia, Germany,
Hungary, Italy and Portugaland atits highest in Malta (18 years). The rest of the countries adopted
an intermediate positionbetween 15and 17 years ofage.'

Consent: National legal frameworks vary as well when it comes to the treatment of consent.
Although lack of consent is in the 27 Member States' definitions of rape,’* the element of
'unequivocaland voluntaryagreement' varies. The 'element/requirementof consent'is only clearly
addressed the definitions of rape in some countries (e.g. Belgium, Bulgaria, Croatia and Cyprus).
Terms like 'against their will' or 'inability to express their will' are recognised in other countries (eg.
Estonia, Lithuania, Romania and Finland)."**The Istanbul Convention states, in Article 36 concerning
sexual violence, including rape, that 'consentmustbe given voluntarily as the result of the person's
free will assessed in the context of the surrounding circumstances. It clearly emphasises the
voluntary character of this expression of will.

Burden of proof: It has a different treatmentin criminal cases in comparison with civil or
administrative ones, with a view to respecting the presumption of innocence. EU law and CJEU case-
law have established that the burdenof proofis on the defendant. In civil and administrative cases
concerning gender discrimination, both the plaintiffand the defendant might provide evidence to
support their claims.”™ Antidiscrimination directives' recognise that Member States might
introduce 'rules of evidence which are more favourable to plaintiffs', which could resultin divergent
treatmentsacross the EU, especially if the violence is outside the family nucleus.

Sanctions: Sanctions can play an important role in combating gender-based violence as theyact as
a deterrent to perpetrators. As the Fundamental Rights Agency notes, 'sentencing is about
conveying a message to offenders that will make them rethink their behaviour' and make them
aware of the effects of the harm caused to the victims.*® The Union can adopt minimum rules
concerning sanctionsusing Article 83 TFEU as the legal basis. This approximationis limited to what
is called 'minimum maximum penalties',’* leaving it to the Member States to adopt more restrictive
punishments as long as they ensure that the perpetrator 'is subject to effective, proportionate and
dissuasive sanctions'.'” If the EU does not have competence to act, the Member States can then
decide whether to use criminal sanctions (instead of administrative or civil measures), which might

132 Council of Europe Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse (Lanzarote
Convention), Council of Europe, 2010.

133 Consent for sexual activity with an adult, FRA webpage.

134 Glossary of definitions of rape, femicide and intimate partner violence, EIGE, 2017.

135 Analysis of National Definitions of Rape, EIGE, 2016.
136

Women's Access to Justice: A Guide for Legal Practitioners, Council of Europe, 2018.

137 Those cited above: Equal opportunitiesand treatment in the workplace and in the access to and supply of goods and
services. See especially Articles 19 and 9 respectively.

138 Sanctions that do justice,Justice for victims of violence crimes, FRA, 2019.

139 The Harmonisation of Criminal Sanctions in the European Union - A New Approach, the European Criminal Law

Associations' Forum (eucrim) webpage.

140 See Article 6 of Directive 2011/36/EU of 5 April 20110n preventing and combating trafficking in human beings and

protecting its victims.
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result in different levels and even different categories of sanctions from country to country.'' For
example, in the Netherlands, the maximum penalty for rapeis 12 years ofimprisonment (although
the average sentence is two years), ' while in Croatia, 'sexual intercourse without consent' has a
penalty of five years, and the sentence given for rapeis 10 years."In Finland, rape is punished by
imprisonment of at least one year and at most sixyears; more than 60 % of the cases, however, are
suspended dueto the fact that the termofimprisonment is under two years."*

Along with punishment of perpetrators, compensation schemes play animportant role in restoring
the rights of the victims. The Victims' Rights Directive states that Member States shall take the
appropriate measures to ensure adequate compensation to victims in the course of criminal
proceedings.'*An 'effective remedy' is recognised as well in the EU Charter of Fundamental Rights
for those victims whose rights and freedoms guaranteed by EU law have been violated.™ At
national level, Member States are in charge of ensuring the rights of their citizens. Therefore, they
should ensure that the compensation to the victim is effectively provided by the offender, and
ensure the deployment of an effective mechanism if this is not the case.' Significant differences in
compensation schemes between countries then might arise, especially if the offence is not even a
criminalone, as is the case with stalking, female genital mutilation and forced sterilisation in some
EU countries (see Figure 6).

Plans and strategies: Lastly, substantial differences remain in the Member States' plans and
strategies to addressgender-based violence. Although 24 Member States have adopted theirown
nationalaction plans (NAPs) to combatall kinds of violence, "®*GREVIO has noted that in Austria and
Denmark, which have created an inter-ministerial working group on the Protection of Women from
Violence and another on Violence against Women and Trafficking, the provisions set up in these
plans are not sufficient because of lack of resources and personnel.” The situation is not different
concerning the victim support services, where differences among Member States remain
substantial. The starkestexamples of such differences include the kind of service that they provide,
the working hours over which that they are accessible and available, and the public resources
allocated to them.™®

4.1.6. Issue 6: Lack of comprehensive and comparable data

As noted by the Fundamental Rights Agency, thereiis a lack of comprehensive and comparable data
on gender-based violence,and on therisks and response to gender-based violence for specific risk

141 Communication from the Commission on Towards an EU Criminal Policy: Ensuring the effective implementation of

EU policies through criminal law, COM/2011/0573 final, 2011.
Criminalization and Prosecution of Rape in the Netherlands, Amnesty International, 2020.

142

143 Right to Be Free From Rape, Overview of Legislation and State of Play in Europe and International Human Rights

Standards, Amnesty International,2018.

144 Criminalization and Prosecution of Rape in Finland, Amnesty International, 2020.

145 See Article 16 of the Victims' Rights Directive.
146 See Article 47 of the EU Charter of Fundamental Rights.

147 Sanctions that do justice,Justice for victims of violence crimes, FRA, 2019.

48 M. Prpicand R. Shreeves Violence against women in the EU, State of play, EPRS, European Parliament, November 2019.

149 First General Report on GREVIQO's Activities,Group of Experts on Actionagainst Violence against Women and Domestic

Violence (GREVIO), 2020.

Tackling Violence against Women and Domestic Violence in Europe — The Added Value of the Istanbul Convention
and Remaining Challenges, Policy Department for Citizens' Rights and Constitutional Affairs, European Parliament,
October 2020.
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groups, in particular LGBTIQ personsand migrants, taking into consideration the intersectionality of
discrimination and violence.'' This stems from the lack of accepted definitions and approaches to
standardisation. No specific EU legal instrument on data collection on violence against women is
available, with the exception of those foreseen by the Victims' Rights Directive and by specific
gender-equality policy initiatives.? This explains why Eurostat does not compile data on gender-
based violence, although data by age and sexare available for numbers of victims and numbers of
perpetrators of intentional homicide. Other Eurostat monitoring reports assess progress towards
Sustainable Development Goal 5 on gender equality, ** focusing on the following indicators: the
gender pay gap, theinactive population due to caring responsibilities by sex, seats held by women
in national parliaments, positions held by women in senior management, early leavers from
education and training by sex, tertiary educational attainment by sex, and the employment rate of
recent graduates.

Atthe nationallevel, those Member States thathavenot yetratified the Istanbul Conventionare not
legally bound to report to GREVIO, the monitoring mechanism envisaged in it. As for the EU Member
States that are legally bound to collect data on all forms of violence covered by the Istanbul
Convention (see Article 11 of the convention), GREVIO has highlighted some flaws in their
monitoring framework. GREVIO notes that not all the categories of violence are covered by the states
- parties' monitoring programs, the collection system is not harmonised even within the same
country,andthereis no special provision in any of the countries to record the granting of refugee
status due to gender-related considerations. Furthermore, the comparison of data among
countries is challenging due to the lack of common definitions and different treatments. It is
noteworthy that crimes under the Istanbul Convention are not always reported to the officials.
According to the communication on An EU strategy on victims' rights (2020-2025) only one out of
three women who are physically or sexually abused by their partners contacts the authorities.
Similarly, there is still a lack of comparable and standardised data on emergency barring orders,
covered likewise by thelstanbul Convention, mainly becausethey constitute a provisional measure.
The effectiveness of theirimpacts on victims is then underreported.’>

Since 2016, Eurostat has been coordinating the development of an EU survey on gender-based
violence against women and other forms of inter-personal violence (EU-GBV survey)."® The survey
gathers information on the various forms of violence presented in the Istanbul Convention and also

151 Violence against women: an EU-wide survey. Main results. European Union Agency for Fundamental Rights Agency

(EU FRA), 2014.

152 The Victims' Rights Directive provides for the obligation of Member States to collect data on the access of the victims
to the rights established inthe directive,and the types and number of crimes reported. Member States are required
to communicate this data to the European Commission once every three years. If possible, the number of victims
covered by the directive, their age and gender are included in the report, as stated in the Report from the Commission
to the European Parliament and the Council on the implementation of Directive 2012/29/EU of the European
Parliament and of the Council of 25 October 2012 establishing minimum standards on the rights, support and
protection of victims of crime and replacing Council Framework Decision 2001/220/JHA COM(2020) 188 final, May
2020.

153 Eurostat: progress made to achieve SDGS5, Eurostat webpage.
134 First General Report on GREVIO'S Activities, GREVIO, 2020.

155 Emergency Barring Orders, Women against Violence Europe (WAVE) Report 2015.
156

EU survey on gender-based violence against women and other forms of inter-personal violence, Eurostat, 2021.The
methodology has been preparedin cooperation with the Member States and EU institutions, including EIGE and FRA.
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investigates reasons for not reporting instances of gender-based violence.”™” About two-thirds of
Member States will participate in the survey.® The firstfindings fromthis surveyare expected to be
releasedin 2023.

EIGE has constructed a composite score of violence against women by Member State that drawson
FRA 2012 data.™ The score ranges from 0 to 100, where '1' indicates a situation where violence
against women is non-existent and '100' means that it is extremely common, very severe and not
disclosed.™®

Figure 8 — EIGE composite score of violence against women by
Member State
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The table below summarises the problems identified in the status quo concerning how gender-
based violenceis tackled in the EU.

157 The survey gathers data on psychological violence (including economic violence, and covered only for intimate

partners), as well as stalking, physical violence, sexual violence (including rape), and sexual harassment (covered only
for situations at work). It does not gather data on female genital mutilation, forced sterilisation and forced marriage.

158 As the survey implementation is on a voluntary basis, around two thirds of the EU Member States have joined the

project. Countries will implement the survey according to the national timetables between December 2019 and April
2023.

Gender Equality Index 2017: Measurement framework of violence against women, Report, EIGE.

It has to be noted that this score is in the reverse order to the score in the main Gender Equality Index, where the
higher the score, the closer the country isto achieving gender equality. The data used in 2017 has not been updated
and therefore no new scores are given for VAW in the most recent index for 2020.
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Table 3 - Overview of issues in tackling gender-based violence and theirimpacts

Relevant Stakeholders

Structural
inequalities

International
framework does
not impact
national
regulations as EU
binding actsdo

EU
discrimination
framework does
not extend to
violence whichis
an extreme form
of expression of
discrimination

EU legal
frameworkin
criminal law is
limited

Understanding
and treatment of
gender-based
violence varies
across Member
States

Limited
comparable,
disaggregated
and
standardised
data

Source: Compiled by the authors.
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Policy

Legal
Policy

Legal
Policy

Legal

Legal
Research
Policy

Research
Technical

e Increased social acceptance
of gender-based violence
Decreased awareness and
reporting of gender-based
violence

Heightened economic
inequalities between women
and men

Low prosecution level
internationally

Lack of law enforcement and
monitoring mechanism

Gender-based violenceis not
recognised as an extreme
form of discrimination
Divergent treatmentacross
Member States of gender-
based violence

Divergent stances of
Member States on criminal
issues

Limited support of victims of
cross-border criminal
offences

Low cross-border
prosecution level

Lack of common definitions
of gender-based-violence
Divergentrecognition of
forms of gender-based
violence and whether they
constitute an administrative
or criminal offence

Limited survey and
administrative data
concerning the scale and
prevalence of gender-based
violence

Challenges to define a policy
and institutional response to
gender-based violence

Lack of awareness of gender-
based violence

Equality bodies

Education systems

Law enforcement

Labour market actors (employers,
trade unions)

European Court of Human Rights
European Court of Justice
Committee on the Elimination of
Discrimination Against Women
Committee on the Rights of Persons
with Disabilities

EU institutions and relevantagencies
Equality bodies

Law enforcement

Victims of discrimination on the
grounds of sexincluding victims of
gender-based violence

Law enforcement

EU institutions

MS authorities

Equality bodies

Perpetrators

Gender-based violence victims
Cross-border victims of gender-based
violence

Providers of victim support services

Member States authorities
Relevantagencies

Equality bodies

Victims of gender-based violence
Cross-border victims of gender-based
violence

Perpetrators

EU institutions and relevant agencies
Member State authorities

Equality bodies

Academic and research institutions
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4.2.Why the EU has groundsto criminalise gender-based violence

From the issues identified in Section 4.1, the assessment identifies five main reasons why the EU
should act on gender-based violence including by criminalising it. The reasons are as follows:

- reason 1:gender-basedviolenceis a serious crime;
- reason 2:the nature of gender-based violence hasa cross-borderdimension;

- reason 3: criminalising GBV would promote a more harmonised, cross-border response to
protect victims;

- reason 4: criminalising gender-based violence would enhance the internal and external
coherence of EU action in the area of gender equality; and

— reason 5:amajority of citizens believe that gender-based violence should be punishable by
law.

The legal basis for EU action is Article 83(1) TFEU, which gives the EU the prerogative to establish
minimum rules in 'areas of particularly serious crime'. Reasons 1-3 can support the fulfilment of the
conditions set out by Article 83(1) TFEU. Reasons 4-5 provide social grounds for action - tackling
gender-based violence is a key objective of the EU's gender equality strategy 2020-2025,'®' and a
majority of citizens believe that gender-based violence against both women and men is
unacceptable and should be punishable by law.'®?

4.2.1.Reason 1: Gender-based violence is a serious crime

AS mentioned above, Article 83(1) TFEU enables the EU to set minimum rules in specified areas of
particularly seriouscrime’, namely 'terrorism, traffickingin human beings and sexual exploitation of
women and children, illicit drug trafficking, illicit arms trafficking, money laundering, corruption,
counterfeiting of means of payment, computer crime and organised crime'.'* The Treaty does not
define what 'particularly serious crime' entails nor is there a consistent distinction between
serious and non-serious crimes in the legal frameworks of the Member States, which have
adopted criminal rules that reflect 'the basic values, customs and choices of any given society''*
During a debate on the future of EU substantive criminal law, launched by the Romanian Presidency
in 2019, the Member States saw 'noneed to develop a common definition/understanding of certain
notions, such as serious crime'.'® As such, a comparative legal review of Member State practices in
criminallaw is unlikely to inform the potential development of the EU criminal justice arena.’®

161 Communication from the Commission on a Union of equality: Gender Equality Strategy 2020-2025, COM/2020/152,
March 2020.

Special Eurobarometer 449: Gender-based violence, European Commission, November 2016.

163 Article 83(1) TFEU.

164

162

Communication from the Commission on Towards an EU Criminal Policy: Ensuring the effective implementation of
EU policies through criminal law, COM/2011/0573 final, 2011.

The future of EU substantive criminal law, policy debate, Council of the European Union, 2019.

165

166 Developing a Criminal Justice Areain the European Union. Policy Department for Citizens' Rights and Constitutional

Affairs, European Parliament, 2014.
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Some regulations (e.g. Regulation (EU) 2016/794 that establishes Europol™ and
Directive (EU) 2015/849 on money laundering and terrorist financing'®) offer examples of how
serious crimes are defined at the EU level. An in-depth review of the EU policy literature and the
academicliterature identified areas that are mostcommonly considered to be serious crime.'® The
review of the academic literature established that assault, homicide and murder were the most
frequently referenced,but no gender dimensionwas noted.

At theinternationallevel, the UN Conventionagainst Transnational Organized Crime defines serious
crime as 'an offence punishable by a maximum deprivation of liberty of at least four years or a more
serious penalty'.””° The International Criminal Police Organisation, Interpol, has three main crime
programmesin the area of terrorism, organised crime and cybercrime.'”" In the United States, there
is a preference for using the term 'violent crime' in the place of 'serious crime'. The FBI's Uniform
Crime Reporting (UCR) Program considersthat the following four offences constitute violent crime:
murder and non-negligent manslaughter, forcible rape, robbery, and aggravated assault.’”> The
defining characteristicof these violent offencesis the involvement and/or threat of force.

Serious crime can be understood as crime that puts the EU's interests at risk, as it may pose a
significant danger to the healthand safety of society while also entailing high costs. Due to the lack
of legal clarity, an economic perspective can therefore be adopted to shed light on the
distinction between serious and non-serious crime. EIGE is updating its estimates forthe societal
costs of gender-based violence in the EU, which it had made in the context of a 2014 study.'” As
noted in Section 2.3, initial findings suggest that gender-based violence (with a focus on women)
entails a societal cost of €290 billion on an annual basis.'”* Figure 9 depicts the proportions of this
cost as well as providing estimates for the societal cost of types of crime qualified as 'particularly
serious' by Article 83(1) TFEU, and for which quantitative estimates are available. These types of

167 Requlation (EU) No°2016/794 of 11 May 2016 on the European Union Agency for Law Enforcement Cooperation
(Europol), 2016.Annex 1 defines the following as serious crime:terrorism, organised crime, drug trafficking, money-
laundering activities, crime connected with nuclear and radioactive substances, immigrant smuggling, trafficking in
human beings, motor vehicle crime, murder and grievous bodily injury, illicit trade in human organs and tissue,
kidnapping, illegal restraint and hostage-taking, racism and xenophobia, robbery and aggravated theft, illict
trafficking in cultural goods (including antiquitiesand works of art), swindling and fraud, crime against the financial
interests of the Union, insider dealing and financial market manipulation, racketeering and extortion, counterfeiting
and product piracy, forgery of money and means of payment, computer crime, corruption, illicit trafficking in arms,
ammunition and explosives, illicit trafficking in endangered animal species, illicit trafficking in endangered plant
species and varieties, environmental crime (including ship-source pollution), illicit trafficking in hormonal substance s
and other growths promoters, sexual abuse and sexual exploitation (including sexual abuse material and solicitation
of children for sexual purposes) and genocide, crimesagainst humanity and war crimes.

168 Directive 2015/849 of 20 May 2015 on the prevention of the use of the financial system for the purposes of money
laundering or terroristfinancing, 2015.Article 3 defines the following as serious crime: terrorismoffences, any offences
recognisedin the UN Convention against lllicit Traffic in Narcotic Drugs and Psychotropic Substances, the activities of
criminal organisations, fraud affecting the Union's financial interests, corruption, all offences, including tax crimes
relating to direct taxes and indirect taxes and as defined in the national law of the Member States, which are
punishable by deprivation of liberty or a detention order for a maximum of more than one year.

169 L. Paoli, A. Adriaenssen, V.A. Greenfield, and M. Conickx, 'Exploring definitions of serious crime in EU policy documents
and academic publications: A content analysis and policy implications'. European Journal on Criminal Policy and
Research, 23(3), 2017, pp. 269-285.

170 United Nation Convention against Transnational Organized Crime, United Nations, 2000. See Article 2(b).

71 What is Interpol? Interpol webpage.
172 FBI: Violent Crime, US Department of Justice webpage.

173 Estimating the costs of gender-based violence in the European Union, European Institute for Gender Equality (EIGE),
2014.

74 European Institute for Gender Equality (EIGE) forthcoming (2021): The costs of gender-based violence in the EU.
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crimeincludeillicit drug trafficking,'”> corruption and organised crime,” terrorism'”” and trafficking
in human beings.7 The estimates for several studies draw from Costof Non-Europe studies carried
out by the European Parliamentary Research Service."”® The figure also notes the date when the
estimates were made — EU and national measures taken subsequently may not be reflected in these
estimates.'® Figure 9 shows that the estimated EU-level costs of gender-based violence greatly
exceed the costs of several of crime - such as organised crime and illicit drug trafficking'®' -
that are understood to be 'particularly serious'.

Figure 9 — The estimated annual societal costs of GBV exceedthe estimatedannual costs
of particularly serious types of crime listed under Article 83(1) TFEU

Gender-based violence: Corruption: Organised crime: lllicit drug Terrorism: Trafficking

€290 billion €250 billion €110 billion trafficking: ~ €16billion  in human beings:
‘3 €30 billion €3.7 billion

Data source: Prepared by EPRS based on findings from a review of studies assessing the societal costs for
different types of crime.

Note: The estimate for the costs of GBV was obtained from a forthcoming EIGE study. This figure
corresponds to the EU-27, while other figures correspond to the EU-28. The cost estimates are not

4.2.3. Reason 2: The nature of gender-based violence has a cross-border
dimension

Article 83(1) TFEU authorises the EU to establish minimum rules in 'areas of particularly serious
crime...with a cross-borderdimension resulting from the nature or impact of such offences or from
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EU Drug Markets Report 2019, European Monitoring Centre for Drugs and Drug Addiction (EMCDDA), 2020. The figure
isthe minimum estimated retail annual value of the drug market in the EU-28 in 2017.

van Ballegooij W. and Zandstra T., The Cost of Non-Europe in the area of Organised Crime and Corruption, EPRS,
European Parliament, 2016. With regard to corruption, the estimate draws from the most feasible scenario of an
annual economic cost between €218 billion and €282 billion. The figure shows the midpoint.

van Ballegooij W. and Bakowski P., The Cost of Non-Europe in the area of Terrorism, EPRS, European Parliament, 2018;
Europe's two trillion euro dividend: Mapping the Cost of Non-Europe, 2019-2024, EPRS, 2019.

Study on the economic, social and human costs of trafficking in human beings within the EU, European Commission,
2020.The figure is estimated for the EU-28 in 2016.

Europe's two trillion euro dividend: Mapping the Cost of Non-Europe, 2019-24, EPRS, 2019.

EU and national measures may reduce the costs of the specific crime.

As mentioned in Section 3, trafficking and sexual exploitation have important overlaps with gender-based violence
and are already perceived as serious crime.
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a special need to combat them on a common basis'.'® Gender-based violence has a strong cross-
border dimension duetoits close linkage with structural factors that promote genderinequality.'®

As underlined by a vast number of research studies, GBV is a systemic problem with collective
impacts;'® from a social and political perspective, considering it as isolated acts of violence does not
allow to properly understand its roots and the ways to address it. It is a phenomenon of a global
nature thatis not specific to some countries or areas, and its acceptanceis favoured by transversal
and structuralinequalitiesand power imbalances between menandwomen; despite this transversal
and global nature, thereis no coordinated EU action yet to tackleit.

Research has identified common risk factors for gender-based violence that are evident across
the EU Member States. Thus, the nature of gender-based violence hasa cross-border dimension. A
cross-country quantitative study found that victims of gender-based violence across the EU are
more likely to be young (aged between 18 and 24), less educated, with a lower household income,
a non-EU citizen, and to exhibit an inability to perform daily activities.’® The common nature of
gender-based violence across the EU Member States justifies an EU-wide approach to combatting
it.

Article 83(1) TFEU notes that 'on the basis of developmentsin crime, the Council may adopt a
decision identifying other areas of crime'. As noted in Section 2.2, violence against women and
domestic violence in particular has intensified since the onset of the coronavirus pandemic. Both
within the EU and beyond, there has been a high number of reports to the police, emergency calls
to hotlines and demands for emergency shelterhas been noted.’® The uptick in violence against
women and children during the pandemic'® can be understood as a ‘development in crime’
during the past year. Eurojust reports that the heads of Justice & Home Affairs agencies discussed
'the impact of the pandemic on the work of the agencies’, the 'fundamental rights implications of
government COVID-19 measures' and the 'recent surge in drug use, domestic violence and child
abuse.''®®

4.2.3. Reason 3: Criminalising GBV would promote a more harmonised, cross-
border response to protecting victims
Shortcomings in the current response to gender-based violence in the EU could be addressed to

some extent through common action at the EU level. European Protection Orders (EPOs) can
potentially provide cross-border protection for victims of gender-based violence.’® However, the

182 Article 83(1) TFEU.
183 For more information, please refer to Section 4.1.1 (Issue 1).

184 C. Hughes, C. Marrs, C. Sweetman, Introduction to Gender, Development and VAWG, 2016, pp. 157-169.

185 B.Sanz-Barbero, C. Corradi, L. Otero-Garcia, A. Ayala, and C. Vives-Cases, 'The effect of macrosocial policies on violence
against women: a multilevel study in 28 European countries', Intermnational journal of public health, 63(8),2018, pp.901-
911.

186 COVID-19 and Ending Violence Against Women and Girls, UN Women, 2020.

187

COVID-19 and its economic impact on women and women's poverty - Insights from 5 European Countries, Policy
Department for Citizens' Rights and Constitutional Affairs, European Parliament, May 2021

Eurojust Annual Report 2020 - Criminal justice across borders in the EU, European Agency for Criminal Justice
Cooperation, 2021.

188

189 EPQOs are mainly issued in cases of gender-based violence (e.g. domestic violence, harassment, stalking and sexual

assault).
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use of EPOs is low — between January 2015 and 2017, only seven EPOs were issued.'®° The lack of a
common recognition of criminal offences by judicial systems across the Member States is a
significant barrier. The protection offered by the Victims' Rights Directive is only for victims of
criminal offences as defined by the Member States.™ There is limited availability of statistics on
criminal protection orders at the national level and not much is known about the characteristics of
these orders.'? However, the available data suggests that the number of protection or barring
orders at the national levelis high —in 2010, the Council of the European Union estimated that more
than 118 000 women in the EU had such protection.'* Data on national protection orders from
Member States highlightthe cross-border dimension-out of the 9438 judicial protection measures
issued in Spain between January and March 2017, 28 % were for citizens from other countries.'* A
Council of Europe's report (2017) notes that the number of victims and offenders from different
nationalities is particularly high in border regions.'*Thereis therefore a special need to ensure the
equal treatment of cross-border victims in order to support the principle of free movement.
Moreover, if criminal offences related to gender-based violence are subject to a certain level of
harmonisation, Member States' authorities will recognise judicial measures taken in other Member
States, strengthening mutual trust among them and cooperation between judicial and law
enforcement bodies. Freemovementof citizens, coupled with effective protection of their rights, is
a key element that defines the areaof freedom, securityand justice in the EU.'*

There is also a special need to support a cross-border dimension for service providers supporting
victims of gender-based violence. Through the Rights, equality and citizenship (REC) programme
and the Justice programme, the EU provides economic supportto raise awareness of the problem,
support the activity of NGOs and governments, protect victims and effectively implement EPOs.™’

The pandemicand the surge in cases of violence againstwomenand childrenhaveunderscored the
EU-wide challenges for service providers. A study carried out by EIGE has highlighted seven key
challenges affecting EU Member States: ensuring continuity of service delivery, finding new ways of
providing support, meeting a surge in demand for services, dealing with strain on service provider
staff, reaching victims, and identifyingthe risk level of victims and inadequacy of funding.'*

190 Furopean Protection Order Directive 2011/99/EU, European Implementation Assessment, EPRS, European Parliament,

2017.
An analysis of the Victims' Rights Directive from a gender perspective, EIGE, 2016.
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192 S van der Aa, J. Niemi, L. Sosa, A. Ferreira, A. Baldry, Mapping the legislation and assessing the impact of Protection

Ordersin the European Member States. Wolf Legal Publishers, 2015.The study reports the following: 'Onlyin Finland,
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are approximately 4000 POs (this study is from 2015) and in Finland approximately 1300-1500 issued per year. In
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Emergency BarringOrdersin Situations of Domestic Violence:Article 52 of the Istanbul Convention, Council of Europe,
2017.
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4.2.4. Reason 4: Criminalising gender-based violence would enhance the
coherence of EU action in the area of gender equality

The EU has taken severalimportantsteps in recent yearsto tackle genderinequalities within the EU.
In March 2021, the European Commission presented a proposal that sets out pay transparency
measures to help ensure equal pay for equal work and reduce the inequalities that women face in
the labour market.” In April 2017, the European Commission presented a proposal on Work-Life
Balance for Parents and Carers.”® Directive 2019/1158 entered into force in August 2019 - Member
States have threeyears to comply with it.”" These initiatives, which recognise and seek to address
sex-based pay discrimination and the burden of unpaid care workwhich largely falls onwomen, can
mitigate structural inequalities (Issue 1) and indirectly contribute towards combating gender-based
violence. EU policies that promote gender equality are therefore interlinked and reinforcing.
Combating gender-based violence itself is one of the key priorities of the EU's 2020-2025 gender
equality strategy, a continuation from the EU's strategic engagement for gender equality for
2016- 2019.”The target of the violence domain for EIGE's Gender Equality Index is to eliminate
gender-based violence.””® Taking a strong stance on gender-based violence through its
criminalisation can increase the likelihood of achieving thistarget.

Criminalising GBV would also enhance coherence in the areas of crime tackled by the EU. At present,
these areas of crime include sexual exploitation of women and children and trafficking in human
beings, which may overlap with GBV to a large extent. Trafficking in human beings can be
understood as a 'gendered' crime with the mostprevalent form being sexual exploitation.”*

Taking action on gender-based violence would also promote coherence with the EU's external
action.?” The EU plays a major rolein the shaping of global development policy through provision
ofaid and targeting objectives such asthe promotion of genderequality throughits external action,
including through the Sustainable Development Goal (SDG) framework. SDG 5 includes among its
targets to eliminate all forms of violence against all women and girls in the public and private
spheres.The EU Gender action planllithat was launchedin 2020 makes specific reference to tackling
violence against women.*® It sets outobjectives and actionin sixkey thematic policy areas the first
being to 'ensure freedomfrom allforms of gender-based violence',including throughengagement
in multilateral contexts. In support of this policy area, the EU has launched the EU-UN Spotlight
Initiative that supports the improvement of laws, policies and the quality of support services to
victims, the promotion of institutional capacity-building, and the tackling of social norms that

199 Proposal for binding pay transparency measures, European Commission, 2021.

200 Communication from the Commission on An initiative to support Work-Life Balance for Working Parents and Carers,

COM/2017/0252 final, 2017.

201 Directive (EU) 2019/1158 of 20 June 2019 on work-life balance for parents and carers.
202

M. Prpic and R. Shreeves, Violence against women in the EU, State of play, EPRS, European Parliament, November
2019.

203 Gender Equality Index - Violence, EIGE webpage.
204

Report on the implementation of Directive 2011/36/EU on preventing and combating trafficking in human beings and
protectingits victims. European Parliament, 2021.

205 M. Nogaj, European Added Value Assessment: Combatting Violence against Women, EPRS, European Parliament,
2013.

206 Joint Communication from the Commission to the European Parliament and the Council EU of 25 of November 2020
on gender action plan (gap) iii — an ambitious agenda for gender equality and women's empowerment in EU
external action, SWD(2020) 284 final.
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promote gender-based violence.?” The EU has also committed to support tackling gender-based
violencein candidate and potential candidate countries throughthe Regional support to reinforce
human rights, rule of law and democracy in the southern Mediterranean programme.*® As noted
by the World Bank, at least 155 out of 189 countries worldwide have legislation on domestic
violence, yet challenges are evident as regards its enforcement and the prevention of its
occurrence.’”The lack of strong EU action against gender-based violence within the EU risks being
inconsistent with the EU's actionsat the international arena.

4.2.5. Reason 5: A majority of citizens believe that gender-based violence
should be punishable by law

TheEU also has social grounds toact ongender-based violence againstwomenand men. In a survey
carried out before the 2019 European elections, 38 % of respondents noted that the European
Parliament should defend equality between men and women as a matter of priority. This issue
received the highest support following the protection of human rights worldwide.?'® A Special
Eurobarometersurveyfrom 2016 found that almost all citizens condemn domestic violence against
women (98 %) and against men (97 %).?"" The vast majority (88 %) believe that violence against
women (84 %) and against men (80 %) is 'unacceptable and should always be punishable by law
(see Figure 10 below). A similar majority (85 %) do not believe that domestic violence is a private
matter. A majority of citizens (88 %) do not consider that victims of violence against women are
exaggerating claims of abuse or rape. A majority of citizens in countries that have not ratified the
Istanbul Conventionalso believe that domestic violence againstboth men andwomen should be a
punishable offence (see Figure 11).2"

207

The Spotlight Initiative isa global, multi-year partnership between the EU and the United Nations. It is supported by
an initial seed funding commitment of € 500 million.

208 This programme, also known as the South Programme IV 265, is a joint initiative between the EU and the Council of

Europe, which was launched in 2020 and will run until 2022. For more information, please see the 2021 Report on
gender equality in the EU, European Commission, 2021.
209 Women, Business and the Law, World Bank, 2020.

210 p Schulmeister et al, Parlemeter 2019. Heeding the call beyond the vote: A stronger Parliament to listen to citizens
voices, Eurobarometer survey 92.2 of the European Parliament, p.41.

211 Special Eurobarometer 449: Gender-based violence, European Commission, November 2016. The EU estimates refer

tothe EU-28.
212 bid.
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Figure 10 - Citizenviews on how domestic violence against women and men should be
treated by society

29% 2%
0

Against women 84%
3%
3%
Against men 80%
0% 20% 40% 60% 80% 100%

M Always punishable by law

B Unacceptable but should not always be punishable by law
M Acceptable in certain circumstances

1 Acceptable in all circumstances

Data source: Prepared by EPRS based on data gathered through the Special Eurobarometer 449: Gender-
based violence, European Commission, November 2016.

Note: The sample refers to the EU-28 and is limited to respondents who believe that domestic violence is
unacceptable (98 % forwomen and 97 % for men).

Figure 11 - Citizenviews on how domestic violence against women and men should be
treated by societyin Member States that have not ratified the Istanbul Convention
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W Don't know B Don'tknow
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Data source: Prepared by EPRS based on data gathered through the Special Eurobarometer 449: Gender-
based violence, European Commission, November 2016.

Note: Poland has ratified the Istanbul Convention, butis featured in the chart due to concerns that it may
withdraw.
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5. Possible EU policy options to act on gender-based
violence

The assessment of the issues concerning gender-based violence in the EU and the potential legal
basisin Article 83(1) TFEU provide support for action at the EU level. The strongest argument used
to justify the EU's competence in criminal law derives from the 'spill-over of power' argument,
according to which EUactions in criminallaw are needed to support theintegration of the internal
market. As such, '‘cooperation in criminal matters can be seen as a natural continual of the
integration process and constitutionalisationin the EU framework'.?"

From a global perspective, it is clear that progress in the criminalisation of gender-based violence
has increased over time, but slowly. Between 2014 and 2019, 15 countries?'*introduced legislation
to criminalise IPV, while five countries introduced legal reforms to prosecute perpetrators of sexual
harassment.?’®> However, as noted by the OECD, there is no country in the world whose legal
framework comprehensively addresses violence against women.?'¢ Canada has the mostadvanced
legal framework and alow prevalence of violence against women (2 %).?"” The OECD recommends
the criminalisation of allforms of violence against women withoutregards tothe place of occurrence
(e.g.publicspaces and onlineincluded) and policy responses thattake a ‘whole-of-society' approach
to shift socialnorms.

Section 5.1 presents an assessment of the European Parliament's proposal to add gender-based
violence as a new area of crime under Article 83(1) TFEU. Section 5.2 highlights other possible
legislative and non-legislative options. The quantitative assessment focuses on the potential impact
of the main policy options on prevalence and costs of violence against women, to be closer to the
scope of the legislative initiative and to acknowledge that this is the most relevant part of gender-
based violence that is indeed rooted in gender inequalities. Still, intersectional aspects and costs
borne by men aretakeninto accountin the qualitative analysis as muchas possible.

213 M. Kettunen, Legitimizing European Criminal Law, Justifications and Restrictions, Springer International Publishing

Switzerland and G. Giappichelli Editore, 2020.

214 Comoros, Former Yugoslav Republic of Macedonia (now the Republic of North Macedonia), Lao People's Democratic

Republic, Lebanon, Solomon Islands (2014), Algeria, Antigua and Barbuda, Bahrain, Kenya, the Netherlands, China
(2015), Barbados (2016), Moldova, Mongolia and Tunisia (2017).
215 Egypt (2014), Afghanistan, Cameroon, Guinea (2016) and Chad (2017).

216 5|GI 2019 Global Report, OECD, 2020. The Social Institutions and Gender (SIGI) Index includes four dimensions, one of
them being the 'Restricted physical integrity' dimension, whose scope includes violence against women and female
genital mutilation.

217 The OECD ranks Canada as having the best policy response to violence against women. The legislation offers

protection from IPV, rape and sexual harassment, with few exceptions. Several strategies and action plans have been
developed to address specific forms of violence. The country has also defined financial support mechanisms to ensure
the provision of legal aid and emergency housing tovictims. For more information, please see: SIGI 2019 Global Report,
OECD, 2020.
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5.1.Policy option 1: Defining gender-based violence asanew area
of crime under Article 83(1) TFEU

5.1.1. How could the policy option be implemented?

The European Parliament's proposal could be implemented in two steps. In step 1, gender-based
violence would be introduced as a new area of crime listed under Article 83(1) TFEU. In step 2, the
European Commission would introduce a directive based on Article 83(1) TFEU to criminalise
gender-based violence. Each is described further below.

Instep 1,the European Council could adopta decision to recognise gender-based violence as a new
area of crime. The European Council would act unanimously with the consent of the European
Parliament. Doing so would require gender-based violence to: 1) qualify as a particularly serious
crime; and 2) have a cross-borderdimension resulting fromthe nature orimpact of such offences or
from a special need to combat them througha common approach. Similarly, the ratification of the
Istanbul Convention could act delege ferenda and allow the Council to activate the passerelle clause
(See Policy Option 3).2'8 Section 4.2 presents an overview of evidence to suggest that gender-based
violence can meet the two criteriadue tothe commonriskfactors, which extend across borders, and
the common special need to protect victims.

In step 2,and using the legal basis of Article 83(1) TFEU, the European Commission could thenadopt
a directive that addresses the special needs of victims of gender-based violence in terms of
protection, prevention and prosecution. This new directive could follow the example of directives
for other types of crimes recognised as 'Euro-crimes' by Article 83(1) TFEU (such as terrorism?'®,
trafficking in human beings®*® and sexual exploitation against children®'), which complement the
Victims' Rights Directive. More specifically, the directive could include provisions to ensure tailored
protection for victims of gender-based violence, measures to support the investigation and
prosecution of perpetrators and measures to support prevention, such as training for the law
enforcement and justice sectors.

Thedirective can establish minimum rules concerningthe definition of gender-based violence and
its treatment asa criminal offence.??> Minimum rules could be established in relationto the forms of
gender-based violence (e.g. stalking, female genital mutilation) and the type and level of penalties
and sanctions foreseen. The minimum rules would not apply to Member States that already have

218 K, Lenaerts, J. C. Bonichot, H. Kanninen, C. Nabmé and P. Pohjankoski, An Ever-Changing Union? Perspectives on the

Future of EU Law in Honour of Allan Rosas, Oxford: Hart Publishing, 2019.

219 Directive 2017/541 of 15 March 2017 on combating terrorism and replacing Council Framework Decision

2002/475/JHA and amending Council Decision 2005/671/JHA.

Directive 2011/36/EU of 5 April 2011 on preventing and combating trafficking in human beings and protecting its
victims, and replacing Council Framework Decision 2002/629/JHA. As to its implementation, please refer to the
"Transposition report' (COM(2016) 722 final); 'Users report' (COM(2016) 719 final) and European Commission's
progress reports (COM(2016) 267 final) and (COM(2018) 777) final and with regard to the victim-centred, gender-
specificand child-sensitive actions: https://ec.europa.eu/anti-trafficking/publications/eu-antitrafficking-action-2012 -
2016-glance en and https://ec.europa.eu/anti-trafficking/sites/antitrafficking/files/eu antitrafficking action 2017-
2019 at a glance.pdf.

220

221 Directive 2011/93/EU of 13 December 2011 on combating the sexual abuse and sexual exploitation of children and

child pornography, and replacing Council Framework Decision 2004/68/JHA.

22210 Years after Lisbon- How 'Lisbonised' is the Substantive Criminal Law in the EU?, The European Criminal Law

Associations' Forum (eucrim) website.
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more restrictive measures in place.?” The directive could draw on the Istanbul Convention for the
definition of gender-based violence or considera more narrow definition limited to only some forms
of gender-based violence. This assessmentassumes that the definition established in the directive
would follow the Istanbul Convention and would include a monitoring clause that is aligned with
GREVIO's monitoringmechanism.

5.1.2. How could the policy option address the identified issues?

This policy option would extend the reach of the EU's criminal law framework and most directly
address Issue 4 of the statusquo (see Section4.1.4). As a consequence, the policy option would also
address Issue 5 throughits promotion of a commonunderstanding and treatment of gender-based
violence in the Member States (see Section 4.1.5). The issue of 'safe havens' and divergent views
across Member States on whether a form of gender-based violence constitutesa crime would
diminish, while cross-border cooperation in criminal matters would increase and enhance the
protection available to victims. Common definitions and sanctions might promote harmonisation
at the EU level in how certain offences such as stalking, female genital mutilation and forced
sterilisation — which are currently not explicitly recognised under the criminal codes of certain
Member States —are treated.?*

Should the directive include a monitoring mechanismclause, Issue 6 mayalso be addressed tosome
extent, as the mechanism could increase the availability and comparability of disaggregated and
standardised data on gender-based violence (see Section 4.1.6). The policy option would also
address Issue 2 by enhancing theimplementationof international frameworks concerning gender-
based violence. Whether as regards the need for a legally binding instrument that might truly
impact national legislations or as regards the provision of a legal basis to adapt international
instruments to the European framework, greater momentumwould be achieved by EU action, not
least since the EU would be a major player in the area of gender equality promotion. The
criminalisation of gender-basedviolence would not directly alleviate the structuralinequalities that
promote gender-basedviolence (Issue 1), but may enhance recognition of the problem.

5.1.3. What might the impacts of the policy option be?

The policy option has the potential to generate a wide range ofimpacts. It can be expected to raise
society's awareness of gender-based violence whileincreasing access to legal recourse. As such, an
increasein arrests andlegal proceedings can be expected in the short-term, while in the longerterm
the prevalence of gender-based violence would decrease due to the deterrent effect.

Indeed, research shows that legislation criminalising forms of GBV may decrease its incidence.
Evidence mostly derives from research focusing on violence against women and intimate partner
violence.

The channels through which criminalisation may reduce the prevalence of GBV are summarised in
Figure 12.

223 Communication on Towards an EU Criminal Policy: Ensuring the effective implementation of EU policies through

criminal law, COM(2011) 573 final, 2011.

For an overview of how these forms of violence are currently treated in the Member States, please refer to Figure 6
(‘Overview of the Member States' policy responses to gender-based violence').
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Figure 12 - Potential impact of stronger criminalisation of GBV
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Source: Prepared by the authors.

First, training, increased enforcement by police and stronger prosecution may result in deterrence
of violent crimes against women.?” Second, more effective restraining orders (including across
borders) can decrease repeated cases of violence, which representa relevant share of all cases.In a
UK case study (EIGE, forthcoming), these represent 34 % of victimisation cases. An aspect of this
component, especially relevant in the US debate but also important in the EU context, is the
restriction of access to firearms for persons under a restraining order. Another channelmay be the
increase in the reportingof victimisation cases and in prosecutionrates. There is indeed evidence of
an increased probability of arrest of perpetrators in cases where stronger laws are passed.??® The
impact of increased arrest on repeat offending is quite strongly debated in the literature, although
initial evidence has shown that an increased rate of arrest tends to decrease repeated
victimisation.??’In particular, mandatory arrest appearsto have heterogeneousimpacts andin some
cases even counterproductive effects, by lowering the probability of reporting.??®

225 R, Boba, &D. Lilley, 'Violence Against Women Act (VAWA) funding: A nationwide assessment of effects on rape and
assault', Violence Against Women, 15(2), 2009, pp. 168-185.

226 S Simpson Sally, L. A.Bouffard, J.Garner & L. Hickman (2006), The Influence of Legal Reform on the Probability of
Arrest in Domestic Violence Cases, Justice Quarterly, Vol. 23:3, pp. 297-316.

227 The Minneapolis Domestic Violence Experiment was a ground-breaking study that showed a significant reductionin
repeat domestic violence after an initial arrest. However, later studies building on this research discovered that
arrest had different effects in different situations (University of Kentucky brief); for example, a re-offending reducing
effect was found in C. Maxwell, J. Garner, & J. Fagan, The effects of arrest on intimate partner violence: New evidence
from the spouse assault replication program. Washington, DC: National Institute of Justice, 2001, while no effect was
found inF. A. Sloan, A. C. Platt, L. M.Chepke, & C. E. Blevins, 'Deterring domestic violence: Do criminal sanctions
reduce repeat offenses?, Journal ofrrisk and uncertainty, 46(1), 2013, pp. 51-80.

228 Discussion inthe US raised the issue that mandatory arrest policies may be disempowering for survivors by
discouraging them from calling the police, particularly for minority women who may fear alack of fairness of the
criminal justice system. Moreover, mandatory arrest policies have been shown to resultin more women being
arrested, often in cases of dual arrest where both offender and survivor are taken into custody (University of
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US: The Violence Against Woman Act (1994)

The VAWA was passed in 1994.Its primary goals were to clearly criminalise
acquaintance rape, domestic assault, stalking and other acts of violence
against women as well as to increase prosecution and penalties for these
serious offences. Another purpose was to increase the amount of research.

Two streams of funding were created by the VAWA legislation. The first
stream was made up of funds that were given for criminal justice purposes
through the US Department of Justice (USDOJ). They included grants for
law enforcement and prosecution, grants that encourage arrest policies,
and other grants addressing domestic violence, child abuse in rural areas,
and child abuse programmes. The second stream of funding was focused
on social service support programmes and was administered by the
Department of Health and Human Services (HHS). Grants supported,
among other things, a national domestic abuse hotline, sheltersand other
community programmes, rape prevention and education, and initiatives
aimed at reducing sexual abuse of street youths. Funding was also
allocated for research and data collection.

The VAWA is particularly interesting when seen in parallel with this policy
option, because it increased federal powers in prosecuting perpetrators of
GBVY, including in cases of border-crossing under restraining orders. The
VAWA created federal crimes of domestic violence, such as crossing state
linesto violate a protective order.

The VAWA, initially sponsored by US President Joe Biden at the time when
he was still a senator, was re-authorised in 2000,2005,in 2013 (after a
legislative battle), 2019 (transition solution) and is expected to be re-
authorised in 2021.Since 2013, it has had a special provision on LGBTQI
people.

Sources: R. Boba, &D. Lilley, 'Violence Against Women Act (VAWA) funding:
A nationwide assessment of effects on rape and assault' Violence Against
Women, 15(2), 2009, pp. 168-185.

E. R. Vigdor, & J. A. Mercy, 'Do laws restricting access to firearms by
domestic violence offenders prevent intimate partner homicide?,
Evaluation review, 30(3),2006, pp. 313-346.

K. A.Clark, A.K. Biddle, &S. L. Martin,'A cost-benefit analysis of the Violence

Against Women Act of 1994, Violence Against Women, 8(4), 2002, pp. 417-
428.

associated with a reduced prevalence of abouttwo per cent.

Increased  reporting and
prosecution may reinforce the
deterrence effect and also play
a role in changing socialnorms
in the long run, which is
another important potential
impact of legislative changes.
As indicated by a study on
Italian students' perceptions of
stalking, legislation can affect
beliefs and attitudes ('stalking
myths').”®  Indeed, some
literature on the relationship
between legislation and social
norms refers to the law as a
'magnet’, a potential source of
indirect change in informal
socialnorms and behaviours.”*

The literature underlines that
there are differences between
the short-run and the long+un
effects of legislation, the latter
being stronger. A study®'
points out that women living in
EU Member States that had,
prior to 2005, passed a law to
fight VAW, have a 40 % lower
probability of being victims of
violence if compared to women
living in Member States having
passed the law more recently. A
World Bank study ?*shows that
each additional year that a
country has had domestic
violence legislation in place is

Kentucky brief). The following paper by R. lyengar discusses how reduced reporting may result in increased
homicide rate: 'Does the certainty of arrest reduce domestic violence? Evidence from mandatory and recommended

arrest laws', Journal of public Economics,93(1-2),2009, pp. 85-98.
229

L. Fazio, C. Sgarbi, J. Moore & B. H. Spitzberg, 'The Impact of Criminalization of Stalking on Italian Students:

Adherence to Stalking Myths', Journal of Aggression, Maltreatment & Trauma, 24:10,2015, pp. 1106-1122.
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and Cultural Change, 60(4),2012, pp. 795-828.
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G. Aldasheyv, |.Chaara, J.P. Platteau, & Z. Wahhaj, 'Formal law as a magnet to reform custom', Economic Development

B. Sanz-Barbero, C. Corradi, L. Otero-Garcia, A. Ayala, and C. Vives-Cases, 'The effect of macrosocial policies on violence

against women: a multilevel study in 28 European countries', International journal of public health, 63(8), 2018,

pp. 901-911.
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Klugman et al, Voice and Agency: Empowering Women and Girls for Shared Prosperity, The World Bank, 2014.
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In 1994, the US passed the Violence Against Women Act(see box), addressing the three dimensions
of prevention, prosecution and protection. Several studies note that there has been a significant
decline in acts of violence against women when comparing 1993 to subsequentyears. Specifically,
a 2002 study*** found that between 1992/93 and 1996, there was a reduction of VAW on average
(across different types of crime) of about 20 %. The Bureau of Justice Statistics found that the rate of
intimate partner violence against females declined by 53 % between 1993 and 2008.** The same
years saw a crime rate decline overall in the US, thus it is difficult to properly assess the impact of
the VAWA on this decline. Still, a causal link between the introduction of the VAWA and the drop in
domestic violence was identified by a 2009 research,?* which found that a 1% increase in VAWA
funding was associated with a 0.066 % reduction in rape and a 0.080 % reduction in aggravated
assaultamongthejurisdictions thatreceived this funding.

A summary of the main existing studies that estimate the potentialimpacts of changein legislation
arein the Table on'Analysis of relevant papers'in the Appendix.

The effectiveness of an EU directive on gender-based violence may be stronger if it covers certain
issues, namely consent (including the age of consent), the burden of proof, and sanctions, which
were identified in the review of the problem in Section 4.1.5).

The effectiveness of an EU directive on gender-based violence may be limited by the extent towhich
the Member States put it into practice. This can be inferred from the extent of implementation of
the Victims' Rights Directive assessed by the European Parliament in 2018 and the European
Commission in 2020. The European Parliament study found that a lack of sustainable financial
resources and limited coordination amongst support services, police and the judicial system
hindered the potential added value of the Victims' Rights Directive. The variation in the way
individual assessments of victims is conducted across Member States was also concerning.?*® The
European Commission study found that the rights to understand and to be understood were not
well implemented in the Member States and that victims were not ensured clear and appropriate
communication about the state of criminal proceedings. Shortcomings with regard to theright to
interpretation and translation, which should be provided free of charge and upon request, were
identified in most Member States. The studyalso notes thatvictims of domestic violence and their
family members are not givenadequate supportand protection in several Member States.?” Similar
challenges may be expected for the adoption of special rules on gender-based violence to
complement the Victims' Rights Directive.

The potential economic benefits of the policy option were estimated on the basis of the cost figures
produced by EIGE and its cost components. The expected impact is mainly due toits potential to

233 K. A.Clark, A.K. Biddle, &S. L. Martin,'A cost-benefit analysis of the Violence Against Women Act of 1994', Violence
Against Women, 8(4), 2002, pp. 417-428. See appendix.

234 Female Victims of Violence (unl.edu) (Bureau of Justice Statistics), cited in M. N. Modi, S. Palmer, & A. Armstrong, 'The
role of Violence Against Women Act in addressing intimate partner violence: A public health issue', Journal of Women's
health, 23(3),2014, pp. 253-259.

235 R.Boba, &D. Lilley, 'Violence Against Women Act (VAWA) funding: A nationwide assessment of effects on rape and
assault', Violence Against Women, 15(2), 2009, pp. 168-185.

236 Report of 14 May 2018 on the implementation of Directive 2012/29/EU establishing minimum standards on the rights,
support and protection of victims of crime (2016/2328(INI)), European Parliament.

237 Report from the Commission to the European Parliament and the Council on the implementation of Directive
2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing minimum standards on
the rights, support and protection of victims of crime and replacing Council Framework Decision 2001/220/JHA, ,
COM(2020) 188 final, May 2020.
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reduce the prevalence of gender-based violence. Asnotedin Section 2.3, the overall cost of gender-
based violence againstwomen was estimated at €290 billion.** Table 4 below presentsan overview
of the cost components and their shares of the total cost estimated by EIGE. It is assumed thata
policy would decrease gender-based violence by 10 % in the short run (after about five years from
the start ofimplementation) and 20-30 % after about 10 years, and this would, in turn, have a linear
impact on cost categories, such as economic output,that are a direct function of prevalence.

To estimate the potential economic impact of a directive based on the definition of GBV as a new
category of crime under Article 83(1) TFEU, the following assumptions have been made (see
Appendixfor detail):

— based on own calculations using the impact assessments done for the Violence
Against Women Act, we assume that the prevalence of GBV will decrease by 10 %**
about five years after the potential EU-wide legislation has been introduced;**

— based on the analysis done by the World Bankin 2014 and on the analysis done on
the EU Member States by Sanz-Barbero et al. (2018), we assume that the longer+un
effect (about 10 years) of EU-wide legislation on the prevalence of GBV could be
between 20 % and 30 %;>*’

— we assume the cost of gender-based violence in the 'status quo' to be as stated in a
forthcoming EIGE publication;**

— we assume that in parallel to the decrease in the prevalence of violence that lowers
the costs of justice (fewer acts of violence), there is a cost-increasing effect due to
greater reporting and prosecution of perpetrators. Research shows, although not
unambiguously, an increase in the probability of arrest, and we consider this as a
proxy for criminal justice prosecutions.>® As regards the cost of the judicial system,
there would therefore be two counteracting forces —a decrease in the prevalence of
violenceand anincreasein the use of justice. The present paper applies an approach
similar to the one adopted in Fernandes et al. (2021) on cyberviolence (see Appendix).

238
239

240

241

242
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Forthcoming EIGE publication (2021) on 'Estimating the costs of gender-based violence in the EU'".
This coefficient is derived from the percentage change in GBV that occurred before/after the introduction of the
VAWA (see Appendix, based on Clark et al, 2002). The average change, weighted across types of crimes, is by 20.1 %
(see Appendix). We assume that 50 % of this decline is due to the VAWA, since there is evidence that overall crime
rates have also declined at the same time, so it is likely that other factors have also come into play.

This isalso consistent with what emerged from the analysis in the EAVA on 'Combating gender-based violence: Cyber
violence', where a directive based on Article 83(1) TFEU was expected to reduce the prevalence of cyber violence
between5 % and 15 %.

The World Bank (2014) found that every year after the legislation was passed, violence against women fell by 2 %
(20 % over 10 years). Sanz-Barbero et al (2018) found, using 2012 data, that women living in EU Member States that
had, prior to 2005, passed a law to fight VAW, face a 40 % lower probability to be victims of violence if compared to
women living in Member States having passed the law more recently. We discount this factor by 10 percentage point
(see Appendix).

Forthcoming EIGE publication (2021) on 'Estimating the costs of gender-based violence in the EU".

The literature finds evidence of increased involvement of the police as a consequence of greater criminalisation of
gender-based violence (Simpson et al.,, 2006 and Dugan, 2003). Some authors find that there isa greater likelihood of
arrest (Simpson et al., 2006), while others do not (Dugan, 2003), but they observe different legislative changes. A
recent thesis at Georgetown University (A. Wyma-Bradley, The Impact of the 2005 Reauthorization of The Violence
Against Women Act on Arrest Likelihood in Rape and Sexual Assault Cases, Georgetown University, 2019) analyses
the impact of the new 2005 Violence Against Women Act and finds an increased likelihood of arrest of perpetrators
after the re-authorisation of the VAWA. The percentage increase of probability of arrest in the years following 2005 is
25 %.

47


https://repository.library.georgetown.edu/handle/10822/1055048
https://repository.library.georgetown.edu/handle/10822/1055048
https://repository.library.georgetown.edu/handle/10822/1055048

EPRS | European Parliamentary Research Service

As shown in Table 4 below, the expected yearly economic benefits in the short run (about five
years) are of about €25.1 billion; they can reach levels between €54.4 and €83.9 billionin the
long run (about 10 years).**

Theimpactis expected to be different across the Member States and we expect greater benefits in
countries with a lower prosecution rate of gender-basedviolence, but this is an analysis that needs
further data collection. Moreover, the extent to which the benéefits of this option will be realised is
highly dependent on the extent to which complementary action will be taken to ensure effective
implementation on the ground (e.g. translate the changes in legislation into institutional and
community responses to the problem of GBV).

Indeed, the US Violence Against Women Act of 1994 not only expanded federal powers in the field
of GBV but also earmarked a budget to fund both criminal justice and services to support victims
andresearch on violence against women. These funds amounted to US$1.6 billion for thefirst five
years. From this experience, it is possible to assume that, to obtain comparable resultsin decreasing
the prevalence of violence, the EU should disburse a similar amount of funds. Including a cost of
€1.3 billion, i.e. €260 million/year #* in the short run still leaves a substantial potential positive
economic impact of the policy option, namely of €24.8 billion in the short run (over five years)
and between €57.4 and €83.6 billionin thelong run (10 years).

This calculation relies on a number of assumptions that should lead to caution in using the resulting
expected impacts. First of all, the literature usually finds positive impacts of laws criminalising GBV,
but estimated impacts differ substantially. Most of the analysis presented here relieson US data and
we may expect things to play out differently in the EU. Regarding the EU, the literature does not
provide much longitudinal evidence (changes over time) and this study had to rely mostly on
comparisons between countries, which give only an imprecise view of what may be theimpact of a
potential changein legislation over time. Finally, differentiated impact across Member States could
not be assessed due to alack of data.Finally, the estimatesbased onthe US Violence Against Women
Act implies an implicit assumption: that there is a holistic approach to GBV, including prevention,
prosecution and protection measures. The policy option assumes that funding for several related
aspects would be made available at the EU level.

244 As a sensitivity check, we calculate the overall benefits that would accrue to the EU if the benefit per woman was the
same as in the US after the implementation of the VAWA. These would be of about €30 billion in the short run (US$159
per woman inthe US). The resultis similar to what we get, being a bit higher, indicating that our estimate might be
an underestimation of the potential gain.

245 =USS$1.6 billion converted into euros (15th May 2021).
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Table 4 — Estimates for the annual economic benefits of the criminalisation of GBV inthe EU
in the short- and the long run

S:;girun effects {up to five Long-run effects (10 years and more)

Estimated Estimated
Costcomponent EU GBV reduction Estimated
a Assumed ; Assumed ..
costs in  costs/ reduction in costs/
changes ; changes .
economic economic benefits
benefits
i (V) (V) - [0)
Lost - economic ¢, 4 pillion | 10% deCrede oy g pition  20% 30% | ¢g.1-€12.1 billion
output due to lower decrease due to
prevalence  of lower prevalence
Health services €12.2 billion GBV €12billion  of GBV €2.5-3.7 billion
- B o o ) o - )
Criminal justice €593 billion 3.% decrease €1.9 billion 14 % 25% @ €83 b!ll!on
system due to lower decrease due to 14.7 billion
prevalence of lower prevalence
GBV and of GBV and
o . increased . increased €240 billion -
Civil justice system  €1.7 billion reporting to €55.6 million reporting to €424 million
justice justice
. - - €2.2 billion -
| welf: 10.9 bill 1.1 bill
social welfare €109billion 10% decrease €1.1 billion 20% - 30% €3.3billion
due to lower decrease due to [
- - €679 million -
Personal costs €34 billion prevalence of €342 million lower prevalence £1.0 billion
GBV of GBV 203 mill
million -
iali i 1.0 billi 102 milli
Specialised services  €1.0 billion €102 million €305 million
Physical/emotional - . €32.2 billion -
ses 161.3 billion €16.2 billion €484 billion
- - €54 4 billion -
(0] Il €290 bill €25.1 bill
vera Hion Hon €83.9 billion

Source: Prepared by the authors.
Note: 2 Estimation of the costs of gender-based violence in the UK case study and extrapolation to EU Member
States (forthcoming EIGE paper, 2021). For a more detailed table, see Appendix.

Research studiesalso suggest thatlegislation criminalisingforms of GBV is more effective when it is
accompanied by measures that address the structural drivers of gender inequality, for example,
multi-sectoral programmes that not only challenge the acceptability of violence but also address
the underlying risk factors, includingdiscrimination and women's economic dependence on men.?*
The greater effectiveness of a broadapproach is indicated by the result of a research on EU Member
States, which found thatwomen living in Member Statesthat have greater competencesto combat
violence against women (including prevention/detection and support, protection, sanction and
reparation) have a 15 % lower likelihood of being victim of violence.?” The same paper finds that

246 M. Ellsberg, D.J. Arango, M. Morton, F. Gennari, S. Kiplesund, M. Contrerasand C. Watts, 'Prevention of violence
against women and girls: what does the evidence say?, The Lancet,385(9977),2015, pp. 1555-1566.

247 B, Sanz-Barbero, C. Corradi, L. Otero-Garcia, A. Ayala, and C. Vives-Cases, 'The effect of macrosocial policieson
violence against women: a multilevel study in 28 European countries', International journal of public health, 63(8),
2018, pp. 901-911.
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living in a country with greater genderequality lowers the probability of suffering violence. Gender
equality itselfis promoted througha range of policies that may have positive synergies.**®

The table below summarises the overall findings of the assessmentof the policy option.

Table 5 - Assessment of the EU-level policy option to criminalise gender-based violence

Enhanced harmonisation in recognitionand treatmentof offences relatedtogender-based violence
Impacts Enhanced cross-border cooperation concerning incidents of gender-based violence

Lower prevalence of gender-based violence (Increased arrestsand legal costs in the short-term)

Increased coherence with international legal frameworks concerning gender-based violence
Greater access to justice for victims of gender-based violence
Benefits Mitigated social and economic impacts of gender-based violence (due to lower prevalence)

Reduced prevalence of gender-based violence and economic benefits over atime horizon of 5 years
are of about €25.1 billion; they can reach levels between €54.4 billion and €83.9 billion over a 10-
year horizon

Challenges to reaching an agreement in the European Council

Costs

Financial resourcesto promote the implementation of the legislation®
European The expected benefits outweigh the costs, and significant European added value could be achieved.
adde% value A directive that provides a comprehensive definition for and measures related to gender-based

violence that are aligned with the international frameworks, could offer the greatest added value.

Source: Prepared by the authors.
Note: 2 In the United States, the costs of implementing the Violence Against Women Act amount to €1.3 billion
every five years.

5.2.Other policy options

5.2.1 Policy option 2: EU ratification of the Istanbul Convention and a
directive based on Article 83(2) TFEU

The date 11 May 2021 marks 10years since the Council of Europe's Conventionon Preventing and
Combating Violence againstWomen and Domestic Violence (the Istanbul Convention) was opened
for signature. As noted in Section 3.1, the Istanbul Convention is the first international treaty that
addresses violence from a gender perspective. While the focus is on women and children who are
disproportionately affected by domestic violence, the Istanbul Convention also recognises that men
can also be victims.

248 Examples from the Global South, such as the interplay between family code reform and land reform (i.e. access to

productive resources) in the Ethiopian case, can also be very important. See N. Kumar, & A.R. Quisumbing, 'Policy
reform toward gender equality in Ethiopia: Little by little the egg begins to walk', World Development, 67, 2015,
pp. 406-423.
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At present, all EU Member States have signed the Istanbul Convention, while 21 have ratified it.**
Resistance among the remaining Member States (Bulgaria, Czechia, Hungary, Latvia, Lithuania and
Slovakia) stems from claims thatthe Istanbul Convention is opposedto traditional values, from the
increasing involvement of religious actors in policy-making, and from reluctance to recognising
LGBTIQrights.*’Therise of socially conservative movements in Europe hasalso increasedthe risks
of backsliding amongst countries that have already ratified the Istanbul Convention. For example,
in 2020, Poland communicated its intention to withdraw from the Istanbul Convention. This
intention was first manifested in 2015, when conservative politicians, religious leaders and NGOs
launched initiatives linked to promotingtraditional family values, opposing LGBTIQ people's rights
and scaling back sexuality education in schools.”’

The EU has also signed the Istanbul Convention,*?but its accessionhas been blocked due to alack
of agreement in the Council. A key issue is the legal ambiguity regarding the scope of the EU's
accession. The European Parliament requested an opinion from the European Court of Justice on
theissuein2019.>3

The European Commission is committed to concluding the EU's accession to the Istanbul
Convention as indicated in the priorities of the gender equality strategy 2020-2025 and the
Commission work programme 2021. Policy option 2 is aligned with the European Commission's
commitment®*(coinciding with the European Parliament's position®**) to keeping the scope of the
accession broad and without limitations rather than limited to specific areas such as judicial
cooperation in criminal matters, asylumand non-refoulement.

This policy option would address several of the identified issues in the status quo, the most
important being the issue that international frameworks and standards on gender-based violence
are not strictly legally binding on the Member States (see Section4.1.2). By acceding to the Istanbul
Convention, the EU would be legally bound by the international treaty with respect to the matters
agreed upon that fall under EU competence. Consequently, the understanding and treatment of
gender-based violence within this set of matters may become more harmonised in the Member
States, which would help address Issue 5 (see Section 4.1.5). Member States that have ratified the
Istanbul Convention are more likely to recognise forms of gender-based violence that are defined
in the convention. The ratification has prompted some Member States to criminalise specific
offences or to enhance existing regulations. Forexample, Italy has introduced legislation on stalking

249 The following Member States have signed and ratified the Istanbul Convention: Austria, Belgium, Croatia, Cyprus,

Denmark, Estonia, Finland, France, Germany, Greece, Ireland, Italy, Luxembourg, Malta, the Netherlands, Poland,
Portugal, Romania, Slovenia, Spain and Sweden.

250 Tackling Violence against Women and Domestic Violence in Europe- The Added Value of the Istanbul Convention and

Remaining Challenges, Policy Department for Citizens' Rights and Constitutional Affairs, European Parliament,
October 2020

A. Graff and E. Korolczuk, 'Worse than communism and Nazism put together":War on gender in Poland, in: Anti-gender
campaigns in Europe: Mobilizing against Equality, R. Kuhar & D. Paternotte (eds.), 2017, pp. 175-193.

251

252 The signing was divided into two different decisions: i) decisions on the signing of the Istanbul Convention on behalf

of the EU with regard to judicial cooperation in criminal matters(2017/865); and ii) decisions on asylum and non-
refoulement, (2017/866), 11 May 2017, European Council.

EU accession to the Istanbul Convention, Legislative Train, European Parliament, as of 4 September 2020.

253

254 Ending gender-based violence, European Commission website.

255 Resolution of 12 September 2017 on the proposal for a Council decision on the conclusion by the European Union, of

the Council of Europe Convention on preventing and combating violence against women and domestic violence,
European Parliament, 2017.
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while Croatia now has a comprehensive regulation on domestic violence. In contrast, FGM is not
tackled in those countries thathave notyet ratified the convention (as notedin Figure 6).%°

Article 11 of the Istanbul Convention requests its states parties to 'collect disaggregated relevant
statistical data at regular intervals on cases of all forms of violence covered by the scope of this
Convention'.While not legally binding, the monitoringmechanism can contribute to the increased
availability of data (Issue 6) that can shed light onthe issue of gender-based violence and inform the
design of policy responses to tackle it.

The impacts of this policy option would depend on the scope of the accession: the broader the
scope, the broaderthe potential of this policy optionto addressthe identified problemsin the status
quo and generate benefits for victims and society. The EU's ratification of the Istanbul Convention
would imply that the area of gender-based violence that is within the scope of the accession could
then beinterpreted as an area thatis subject to harmonisation measures.A directive could then be
proposed for the purposes of establishing minimum rules on definition of criminal offences and
sanctions.®’

5.2.2 Policy option 3: A directive based on Articles 19(2) and 82(2) TFEU to
address GBV in the anti-discrimination framework

This policy option would propose to extend the EU's anti-discrimination framework to include
gender-based violence. In doing so, it would effectively recognise gender-based violence as an
extreme form of discriminationin line with the Istanbul Convention (policy option 2) and enhance
the coherence between EU commitments in the field of gender equality and in that of anti-
discrimination law.?®

This policy option could be achieved asfollows. Article 19(2) TFEU allows the EU toact, in accordance
with the ordinary legislative procedure, to adopt the basic principles of Union incentive measures
to support non-discrimination actions taken by the Member States, as long as the measures do not
imply harmonisation measures. The EU canact tocombat discrimination based on sex, race or ethnic
origin, religion or belief, disability, and age or sexual orientation. With this legal basis, the EU can
adoptadirective to combatdiscrimination beyond the areas already covered, namely theworkplace
and the supply and offer of goods and services. *° This directive would empower the EU to adopt
measures to support, coordinate or supplementthe actions deployed by the Member States.

256 Tackling Violence against Women and Domestic Violence in Europe- The Added Value of the Istanbul Convention and

Remaining Challenges, Policy Department for Citizens' Rights and Constitutional Affairs, European Parliament,
October 2020.

257 K. Lenaerts, J. C. Bonichot, H. Kanninen, C. Nabmé and P. Pohjankoski, An Ever-Changing Union? Perspectives on the
Future of EU Law in Honour of Allan Rosas, Oxford: Hart Publishing, 2019.

258 Annex 1,European Added Value of an EU Law of Administrative Procedure, EPRS, European Parliament, 2013.

259 The following directives seek to combat discrimination on the grounds of sex in the workplace and in the access to
goods and services:

e Directive 2006/54 of 5 July 2006 on the implementation of the principle of equal opportunities and equal
treatment of men and women in matters of employment;

e Directive 2010/41/EU of 7 July 2010 on the application of the principle of equal treatment between men and
women engaged in an activity in a self-employed capacity;

e Directive 2004/113 of 13 December 2004 on implementing the principle of equal treatment between men and
women in the access to and supply of goods and services.
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The implementation of this policy option could entail one of the two following approaches: A
directive, such as the proposed equal treatment directive,®° that would extend the anti-
discrimination frameworkbeyond the workplace, could be envisaged underthis policy option. The
proposed directive should adopt a horizontal approach in order to strengthen the areas already
covered by the Directives on Equal Opportunitiesand Equal Treatment of Men and Women and the
Directive on Access to and Supply of Goods and Services, and to expandthe equality between men
and women principle in social areas, such as access to education, which is covered in the former but
not in the latter.?®' On the other hand, a second option could be to take the proposed equal
treatment directive forwardand enhance the gender sensitivity of its anti-discrimination provisions,
since some of the provisions set outin the proposal may lead to gender-discrimination.

With Article 82(2) TFEU as a legal basis, the EU could then adopt harmonisation measuresin criminal
matters. Article 82(2) TFEU would allow the EU to establish, by means of directives, minimum rules
concerning mutual admissibility of evidence between Member States and the rights of individuals
and victims in criminal procedures. These minimum rules would aim to facilitate the recognition of
judgments and judicial decisions on the one hand, and police and judicial cooperation in criminal
matters with a cross-borderdimension, on the other hand.

The potentialimpacts of policy option 3 are weaker than those of policy options 1and 2, as it does
not introduce a common definition of gender-based violence or EU-wide legal recognition of its
forms. Nonetheless, it could generate benefits by raising awareness of gender-based violence and
facilitating its prosecution.

5.2.3. Policy option 4: Expand the mandate of the equality bodies

This policy option would support the implementation of the main legislative policy option by
expanding the mandate of the equality bodies to covergender-based violence. As noted in Section
3.1,the mandate of equality bodiesis currently defined by the EU's anti-discrimination framework. >
While this framework covers sexual harassment in the workplace and in relation to goods and
services, it neither covers sexual harassmentin other contexts nor gender-based violence. Many
equality bodies, however, have gone beyond the requirements set by the equality directives to
cover other areas. In at least 10 Member States, equality bodies already address violence
against women as part of their mandate.” Activities that equality bodies currently conduct to
combat gender-based violence include providing assistance to victims, issuing recommendations
to policy-makers, increasing social awareness of gender-based violence, acting as amicus curiae,
requiring information fromand cooperation of respondents, and carrying out monitoring activities
such as femicide watch initiatives.”® In responseto a survey administrated by Equinet (the European
Network of Equality Bodies) in collaboration with EPRS for the purpose of this EAVA, respondents

260 proposal for a Council Directive on implementing the principle of equal treatment between persons irrespective of

religion or belief, disability, age or sexual orientation,2008/0140 (CNS), European Commission, July 2008.
Access to education, social protection, including social security, social assistance, social housing and healthcare are

covered by the proposed equal treatment directive (for an in-depth analysis: Ballegooij and Moxom, Equality and the
Fight against Racism and Xenophobia, EPRS, 2018).

261

262 See, for example, Article 3(2): 'This Directive is without prejudice to national laws on marital or family status and

reproductive rights'. Differences could arise between the Member States on these concepts, which could lead to
discriminative practices on the grounds of gender.

263 Recommendation from the Commission on standards for equality bodies, COM(2018) 3850 final, June 2018.

264

Equinet website. The 10 Member States are: Belgium, Croatia, Cyprus, Denmark, Ireland, Latvia, the Netherlands,
Poland, Portugal and Slovenia.

265 Findings from an EPRS survey of the Working Group on Gender Equality coordinated by Equinet.
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from equality bodies noted that greater clarity is needed on the scope of their mandate as relates to
sex-based discrimination (for instance, cases of sexual harassmentin the workplace could also be
understood as cases of GBV). Respondentsalso requested more attention to thegrowing incidence
of gender-based cyber violence and the importance of addressing intersectionality in cases of
gender-based violence.?®*

The extent to which equality bodies can support victims of GBV also depends on their powers and
legal standing, which vary significantly across Member States. These powers include support and
litigation powers as well as decision-making powers. Support and litigation powers include offering
legal advice, providing support to a victim to file a complaint, and representing victims in cases.
Decision-making powers include carrying out investigations and issuing adequate, effective and
proportionate sanctions and administrative penalties. Sanctions, when applied in cases of
discrimination, have been found to be low or too narrowly defined and therefore not sufficiently
dissuasive.?®’

Equinet defines three general types of equality bodies. Predominantly tribunal-type equality bodies
focus their resources on investigating and deciding on cases of discrimination. Predominantly
promotion-type equality bodies focus on raising awareness, developing a knowledge base and
providing legal advice. A third type of equality body has a mixture of predominantly tribunal-type
and promotion-type functions. Table 6 presents an overview of the types of equality bodies in the
Member States.

Table 6 - Types of equality bodies by Member State

Equality body type

Predominantly tribunal AT (Disability Ombudsman), BG, CY, FI, EL, LT,RO

Predominantly promotional AT (Ombudsmanfor equal treatment), BE (Institute
for the Equality of Women and Men), HR, CZ, DK, Fl,
FR, DE, IE, IT, LU, PL, PT, SK, ES, SE

Combination of tribunaland promotional  BE (Unia), HR, EE, HU, MT, NL, SI

Source: Equinet website - Comparative data on functions.
Note: Some Member States (AT and BE) have more than one equality body, and these equality bodies differ in
function.

The European Commission notes that equality bodies play an instrumental role in tackling
discrimination, but the high variation in their mandate, functions and structure implies an uneven
protection. It finds that the effectiveness of equality bodies may be restrained by limited legal
standing, insufficient data collection, inadequate resources and a lack of independence.”® The
European Commission is assessing if new legislation should be proposed in 2022 to bolster the
standing of the national equality bodies.

266 For example, in reply to the survey, an equality body in Belgium (UNIA) reported six complaints in 2019 from women
wearing headscarves who were the victims of verbal and physical aggression in the public space.

267 N, Crowley, 'A perspective from the work of equality bodies on: European equality policy strategies, equal treatment

directives, and standards for equality bodies', European Network of Equality Bodies (Equinet), 2020.

268 Recommendation from the Commission on standards for equality bodies, COM(2018) 3850 final, June 2018.

Accompanying the Report from the Commission to the European Parliament and Council on the application of
Council Directive 2000/43/ECimplementing the principle of equal treatment between persons irrespective of racial
or ethnic origin (the Racial Equality Directive) and of Council Directive 2000/78/EC establishing a general framework
for equal treatment in employment and occupation (the Employment Equality Directive). European Commission Staff
Working Document (2021) 63 final, 2021.
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Although many Member States have enabled their equality bodies to play a meaningful role, it
shows that mostequality bodies are still facing various challengesto their effectiveness, in particular
because of inadequate resources, limited legal standing, concerns about independence, little
awareness by the public of the equality bodies' existence and insufficientdata collection.This leads
to different and sometimesinsufficient levels of protection againstdiscrimination acrossthe EU.

This policy option would seek a modification of the standards of equality bodies to explicitly include
GBVin their mandate. The forms of GBV that would be included in this extension should be clearly
aligned with the legislative option it accompanies and be consistent with the current powers and
mandate of equality bodies to offer protection against sex-based discrimination in the workplace
andin goods and services.

The implementation of this policy option should take into account the national set-up of equality
bodies, in particular their differing mandates and activities. Among the 10 Member States that
already address violence against women, some have a legal basis for their action in
civil’/administrative law (for example, Cyprus) while others have a legal basis in criminal law (for
example, Denmark). Some equality bodies consider that it would be important to be able to bring
cases to courtand to havearight to information requests to effectively supportvictims of GBV, but
their equality body currently does nothave these tribunal powers.

The policy option should also consider how civil and criminal laws concerning the prevention,
protection and prosecution of GBV are currently implementedin the country and whatinstitutional
architecture to combat GBV is in place. For example, in Malta the remit of the National Commission
forthe Promotion of Equality only covers sexual harassmentat the workplace, while GBV is handled
by the Commission on Gender-Based Violence and Domestic Violence.

In the survey, equality bodies expressed the opinion that a limited mandate and powers (first),
coupled with limited financialand/or human resources (second) curb equality bodies' effectiveness
in addressing GBV. At present, only one of the equality bodies that responded to the survey has
dedicated staff or resources to address violence against women; others use their general
resources.”® Many develop trainings and carry out awareness-raising campaigns related to sex-
based discrimination and GBV, wheneverfunding is available.

Despite the potential challenges, equality bodies noted the potential benefits of this policy option.
The policy option could explicitly reinforce the link between GBV and gender-baseddiscrimination,
as underlined by the CEDAW Committee?®and the Istanbul Convention.?”' It could also solidify the
role and scope of action of the equality bodies as regards gender-based violence. Respondents to
the survey noted that the policy option could also offer value in clarifying how offences, such as
gender-based cyber-violence, should be treated by equality bodies.

This policy option would also call for appropriate human, technical and financial resources to
support equality bodies in carrying out a broader mandate, particularly with regard to tribunal
functions. The policy option would support coordination and cooperation across the Member States
and between equality bodies when there are several bodies in one Member State, in particular to
tackle intersectional GBV. Collaboration and cooperation with other institutions addressing GBV,
such as commissionsand committeeson gender-basedviolence, would also be essential.

It is to be noted that expanding the mandate of equality bodies to cover all forms of GBV (in
particular, aspects falling under criminal law) may be deemed difficult or unlikely in some Member

269 |n the survey, the Institute for the Equality of Women and Men in Belgium reports three full-time members and one

advisor. The equality body addresses many forms of GBV, including sexual violence, domestic violence, stalking,
forced abortion and sterilisation, female genital mutilation and revenge porn.

270 General Recommendation No 19 (1992) was updated by means of General Recommendation No 35 in 2017

(CEDAW/C/GC/35).

2717 Article 3 (a) of the Istanbul Convention.
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States, owing to the status of equality bodies as publicadministration authorities. This is particularly
true with respect to the equality bodies' powers to take legal action in criminal matters. Expanding
their powers to conduct communication and awareness-raising activities, promote good practices,
carry outresearchor provide policy advice in all forms of GBV may be easier to implement.

5.2.4 Policy option 5: Support harmonised data collection on gender-based
violenceinthe EU

Asnotedin Section 4.1.6,a considerable challenge in identifyinga policy response togender-based
violenceis the lack of comparable, disaggregated and standardised data oniits incidence in the EU.
Only two-thirds of Member States are currently responding to a Eurostat survey on gender-based
violence and, within the respondents, notall are collecting data on gender-based violence directed
towards men. This policy optionwould support the collectionof standardised datafromall Member
States on gender-based violence that could also generate insights into the risks of intersectional
violence and groups that are more atrisk, including ethnicand religious minorities, LGBTIQ people
and migrants. This position is aligned with a previous European added value assessment on
combatting violence againstwomen.””

The inclusion of a monitoring clause in legislation (policy options 1-3) or enhanced cooperation
agreements (alternative action) could increase the number of Member States that provide dataand
enhanceits quality and comparability. There is evidence that data collection on GBV has improved
in countries that are parties to the Istanbul Convention.?”? The monitoring clause could call for
regular surveysin line with the provisions of the Istanbul Convention,?”* which could be coordinated
by Eurostat. This clause would also reinforce EIGE's effortsto improvethe availability and quality of
administrative datagenerated by the national authorities. The definitionand collection of statistical
data should be aligned with the International Classification of Crime for Statistical Purposes (ICCS).*

5.2.5. Policy option 6 (non-legislative): Support school programmes and
training for civil servants on GBV

As noted in Section 4.1.1, gender-based violence is rooted in inequalities and gender stereotypes
and social norms that favour the emergence and the social acceptability of violence and abusive
behaviours. Complementary to legal action, 'soft' tools can support social change in a direction of
greater equality and freedom from constrictive social norms. At the same time, it is important to
acknowledge that gender-based violence is a social phenomenon and that it would be
inappropriate and misleadingto treat these casesof violence as single unrelated episodes without
common social determinants (see Section 4.2). These are factors to be taken into accountin both
protection of victims and crime prevention.

Community interventions, awarenessraising, training and school programmes can support change
in prevailing socialnorms and a more thorough effortto protect victims. The EU can support, fund

272 M.Nogaj, European Added Value Assessment: Combating Violence against Women, EPRS, European Parliament, 2013.

273 First General Report on GREVIO's Activities,Group of Experts on Actionagainst Violence against Women and Domestic

Violence (GREVIO), 2020.

The Istanbul Convention says: 'For the purpose of implementation of this Convention, parties shall undertake to
collect disaggregated relevant statistical data ... (and) shall endeavour to conduct population-based surveys at
regular intervals to assess the prevalence of and trends in all forms of violence covered by the scope of this
Convention'.

274

275 |nternational Classification of Crime for Statistical Purposes (ICCS). Version 1.0. United Nations Office on Drugs and

Crime (UNODC), 2015.
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and streamline such activitiesand favourtheirimplementation atthe Member State-and local level.
Suchinitiatives have already beenimplementedwith EU financial support. For instance, the Daphne
Initiative, launched in 1997, became a specific objective within the Rights, equality and citizenship
(REC) programme 2014-2020. An estimated €17 million was dedicated to fighting violence against
women, children and young people through this specific objective in 2017. According to a study
done for the European Parliament, the level of funds dedicated to the Daphne Initiative are small
relative to the need for EU action to tackle violence against women and girls.?¢

Asindicated by the FRA*”inits studyon intimate partnerviolence, all stateofficials and others who
are in contact with women who are victims of partner violence need to have access to
comprehensive training programmes. These should focus on addressing any lack of effective
protection for victims that can stemfrom inadequate responsiveness of the police, shortcomingsin
the referral of victims to support services, an incomplete network of support organisations and
insufficient implementation of court protection orders. Greater training and cooperation between
all the institutions involved to acknowledge the specific needs of victims could substantially
improve their protection.

Equality bodies could be supported to deliver community-based interventions. Indeed, equality
bodies have strong networks with local NGOs and community organisations, and many of them
already engage in activities aimed at increasing social awareness of gender-based violence and
preventing crime.

276 |mplementation of the Daphne programme and other funds aimed at fighting violence against women and girls.
Policy Department for Citizens' Rights and Constitutional Affairs, European Parliament, October 2020.

277 \Women as victims of partner violence — Justice for victims of violent crime, Part 1V, FRA, 2019.
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According to the survey results, the expansion of the mandate of equality bodies could allow them
to provide more training to the relevant stakeholders, to conduct more public awareness

campaigns, and would give them a greater
capacity to programme activities on crime
prevention and awareness-raising. Equality
bodies are already preparing training materials
for the police, the health care system, the
judicial system, specialist support organisations,
socialworkers and the school system, including
teachers and students. For example, in Austria
the Ombudsman for Equal Treatment offers
lectures, talks, and workshops at support
organisations, enterprises and  public
institutions. It also publishes brochures, info
cards and recommendations and is currently
producing webinars in various areas of anti-
discrimination law, including the onerelated to
the prohibition of sexual harassment. In
Lithuania, the Office of the Equal Opportunities
Ombudsperson has organised three national
awareness campaigns about gender-based
violence - 'Perfect Family', 'Support' and 'Women
to Women'. The campaigns contained many
different communicationtools: video adson TV,
social media and cinemas; radio ads; outdoor
posters in the biggest Lithuanian cities; ads in
the social media, public transport and news
portals; articles in the media and magazines;
posters in public spaces (hospitals, medical
centres, bars, WCs in shopping malls), and public
discussions. In Malta, the National Commission
for the Promotion of Equality offers lectures,
talks and workshops at support organisations,
enterprises and public institutions. In Belgium,
judges must undergo basic or in-depth training

Examples of best practice to combat gender-
based violence

Prosecution of crimes: The Commission for the Abolition
of Sexual Mutilations is a French organisation that can
take the role of a 'civil party" in the French courts. It has
played an important role in prosecuting FGM. (See,
Pursuing FGM through the court, EIGE).

Protection of victims: The 'Worries hotline'in Austria was
deployed to provide supportand counselling to victims
along with free psychological help. (See, Coronavirus
hotline, Austrian government).

Raising awareness campaign: 'We are with you, together
we will stop gender violence'is a Spanish campaign
aimed at raising awareness and providing support to
victims of violence during the coronavirus crisis. (See,
Government Office against Gender-based Violence,
Spanish government).

Training: Future members of police forces in Luxemburg
receive aspecial training course on domestic violence,
including guidance on writing reports to the Public
Prosecutor's Office and on how to handle victims and
perpetrators, and an exchange of cooperation and best
practices with the German Lander. (See Training the
police to handle domestic violence, EIGE).

Collection of data: The Rape Crisis Network Ireland
database provides an online and anonymised data
source on sexual violence. The data collected allows Irish
services to offerannual statistics. (See Rape Crisis
Network, EIGE).

on the issue of sexual and domestic violence. Their aim is to provide theoretical and practical
reference points as well as analytical tools for participants to better understand situations of
domesticviolence and sexual violence. The Institute for the Equality of Women and Men (an equality
body) is responsible for providingthe introductory module of these courses.

Prevention can also be conducted by addressing the gender stereotypes and prevailing social
norms that allowfor social acceptance of violence. School programmes can be an important tool in
this direction and could be supported at the EU level, at the crossroads of EU education and anti-
discrimination polices. Examples exist for instance in the UK Relationship and Sex Education
programme that became compulsory in 2020?78, For example, such programmes with a focus on

278 Relationships and sex education (RSE) and health education, UK government website.
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relationships andsexeducation exist in Spain. Nevertheless, research?”? pointsto the need to invest
more in these kind of educational tools, since 'equality is still far from being the principle that
structuresrelationships between young women and young men'’ (p. 580). Moreover, thereis nowa
growing awareness that models of 'toxic masculinity’, that contribute to fuelling gender-based
violence, are also detrimental to men (the WHO?° identifies the health consequences of some
constructed models of masculinity) and there is a growing discussion within the education
community on the need to tackle these models in order to improve the health outcomes of both
boys and girls.?®' Support for such programmes can contribute to reducing the long-term factors
that favour gender-based violence.

This option, which is complementary to the inclusion of gender-based violence as a new category
of crimes under Article 83(1) TFEU, could be specifically effective in addressing Issue 1 (see Section
4.1.1) and the prevailing social norms that reinforce gender inequalities, e.g. men's control over
women's behaviours, social norms regarding women participation in the labour market, and
ultimately, the socialnormsthat may condone violence.

5.2.6 Other action: Enhanced cooperation as a 'second best'

A drawback of policy options 1,2 and 3 is their feasibility, specifically the required unanimity among
the Members of the European Council. In particular, the European Parliament has been advocating
for the realisation of policy option 2 since 2010.?%> A 'second best' alternative could be for a subset
of Member States to advance cooperation and harmonisation in criminal matters. Following the
enhanced cooperation provisions granted by Article 82(3) and 83(3) TFEU, at least nine Member
States can seek agreement on areas of cooperation that do 'not undermine the internal market or
economig, social and territorial cohesion' among Member States.?® The agreed upon changes
would be limited to the Member States that are parties to the agreement. The Member States that
seek enhanced cooperation should notify the European Parliament, the European Counciland the
European Commission. The European Council would accept the cooperationifan action at EU level
is not feasible in a reasonable timeframe. All of the Member States may take part in the deliberations
in the Council, but only those seeking enhanced cooperation would vote.? Enhanced cooperation
has been pursued in several instances, including for the introduction of the European Public
Prosecutor's Office.?® Legal scholars notethatthe use of enhanced cooperation is limited in relation
to its potential. %

In this action, a subset of Member States could seek to cooperate further in the criminalisation of
gender-based violence.To advance this action, a subsetof Member States would need to agree on
the forms of gender-based violence that should be criminalised. As highlighted in Section 4.1.5,
thereis a wide variation in theunderstanding and treatment of gender-based violence. With respect

27% M. Venegas, 'Sex and relationships education and gender equality: recent experiences from Andalusia (Spain)',
Sexuality, Society and Learning, Vol. 13(5), 2013, pp. 573-584.

280 p_Baker, S. Dworkin, S. Tong, I.Banks, T. Shand, & G. Yamey, 'The men's health gap: Men must be included in the global
health equity agenda', Bulletin of the World Health Organization, 2014, pp. 618-620.

281 'Combating Toxic Masculinity In Our Schools — Un-Teaching Gender Stereotypes For Boys', Teachwire website.
282

Resolution of 10 February 2010 on equality between women and men in the European Union, European Parliament.

28 The implementation of Enhanced Cooperation in the European Union, Policy Department for Citizens' Rights and
Constitutional Affairs, 2018.

284 See Articles 20 TEU and 326-334 TFEU.

285 20 member states confirm the creation of a European Public Prosecutor's Office, European Council, 2017.
286

The implementation of Enhanced Cooperation in the European Union, Policy Department for Citizens' Rights and
Constitutional Affairs, 2018.

59


https://www.tandfonline.com/doi/full/10.1080/14681811.2013.778823?tab=permissions&scroll=top&
https://www.teachwire.net/news/combatting-toxic-masculinity-in-our-schools-un-teaching-gender-stereotypes-
https://www.europarl.europa.eu/doceo/document/TA-7-2010-0021_EN.html
https://www.europarl.europa.eu/RegData/etudes/STUD/2018/604987/IPOL_STU(2018)604987_EN.pdf
https://www.consilium.europa.eu/en/press/press-releases/2017/10/12/eppo-20-ms-confirms/
https://www.europarl.europa.eu/RegData/etudes/STUD/2018/604987/IPOL_STU(2018)604987_EN.pdf

EPRS | European Parliamentary Research Service

to domestic violence for example, 18 Member States criminalise domestic violence as a specific
offence. Of these, 14 Member States include ?*” physical, sexual, psychological dimensions of
domestic violence in the specific offence,?® and six Member States include all the dimensions
defined in the Istanbul Convention, includingthe economic dimensionin the specific offence (eight
if we take into account thatin Belgium and France, although there is no an explicit offence called
domesticviolence, victims of it are covered under other offences®?). Enhanced cooperationon the
criminalisation of domestic violence thusappears tobe possible for thefirst two subsets (where the
subset of Member States exceeds nine).

In addition, a number of Member States that have ratified the Istanbul Convention could proceed
to define minimum standards on the i) prevention and prosecution of gender-based violence and
on theii) protection of victims; these standards would be consistent with the Istanbul Convention
and would apply to these selected Member Statesonly.*° Alongthis line, a subset of Member States
could agree tointroduce the horizontal directive.

Theissues addressed by thisaction andits impactsare the same as noted for policy options 1,2 and
3, but would only apply to the subset of Member States that have signed up for enhanced
cooperation.

287 Bulgaria, Cyprus, Denmark, Germany, Greece, Spain, Croatia, Italy, Lithuania, Latvia, Malta, the Netherlands, Poland,
Portugal Romania, Sweden, Slovenia and Slovakia.

288 Bulgaria, Cyprus, Greece, Spain, Croatia, Lithuania, Latvia, Malta, Netherlands, Poland, Portugal, Romania, Sweden,
and Slovenia.

289 Bulgaria, Croatia, Lithuania, Latvia, Malta, Romania.

290 Austria, Belgium, Croatia, Cyprus, Denmark, Estonia, Finland, France, Germany, Greece, Ireland, Italy, Luxembourg,
Malta, the Netherlands, Poland, Portugal, Romania, Slovenia, Spain and Sweden.
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6. Europeanadded value - Summary

Defining gender-based violence as a new area of crime under Article 83(1) TFEU is supported by
legaland economic considerations regarding the fulfilmentof thetwo criteria set out in Article 83(1):

— GBVis a particularly serious crime (its social and economic costs are very big even
as compared to other crimesalreadydefined under Article 83(1);

— thenature of gender-basedviolence has a cross-border dimension;

— thereisa special need for a cross-border response to GBV (thereis greater need for
cross-border action; moreover, gender-based violence is structural and transversal
by nature, and has common determinantsacross Member States).

This legislative option proposed by the Parliament has a high European added value that would
accrue mainly from efficiency and effectiveness considerations. Its implementation would be likely
to generate greater harmonisation in the understanding and treatment of gender-based violence
(efficiency) and greater prosecution of perpetrators and protection of victims in the short-termand
more prevention in the longer-term (effectiveness), ultimately leading to lower prevalence of
gender-based violence. The feasibility of the option is considered moderate because of the
unanimity required in the Council. The economic assessment found that this policy option could
potentially generate substantial benefits in the order of €25.1 billion in the short term and
between €54.4 and €83.9 billion in the longer term, far outweighing the costs of criminal
justice and the possible costs of implementation.

Overall, the policy options are not mutually exclusive. Policy options 2 to 6 indeed show
complementarities with the identification of gender-basedviolence as a new are of crime. The three
non-legislative policy options (Policy option 4-6), in particular, are assessed as complementary to
legislative action. They are expected to contribute to the criminalisation of GBV and to tackling the
underlying drivers of GBV. The extent to which the actions linked to achieving these two goals will
complement each otheris an important factor in determiningthe extentto which the prevalence of
GBV can bereduced (and thereforealso the extentto which the potential economic benefits can be
realised).

Policy options 2 and 3 would offer a moderate level of efficiency, and their effectiveness potential
would be focused on prevention (and protection). Policy option 3 could offer a high level of
coherence with the EU's framework on gender equality and anti-discrimination. So would policy
option 4, but it would also add clarity regarding the equality bodies' scope of work, which at present
covers violence against women in a partial manner (in relation to sexual harassment at the
workplace). Synergies are also evidentbetween policy options 4 and 6, thanks tothe networks that
equality bodies share with community organisations and institutions tackling discrimination and
their existing activities in this area, which include awareness-raising and training. Policy option 5
could enhance awareness of gender-based violence and supporta more effective policy response.

The authors of the presentEAVA believe thatthe EU should consider the great individual, economic
and social costs brought about by gender-based violence. It should acknowledge the multiple
dimensions of this form of violence and the relevant role of intimate partnerviolence in episodes of
victimisation of women. It should furthermore acknowledge that violence against women is the
most relevant subset of gender-based violence, and has a strong intersectional dimension,
particularly as regards other groups at risk of discrimination (e.g. racial/ethnic and religious
minorities); it should also acknowledge the risks faced by LGBTIQ people, including homophobic
andtransphobiccrimes.Lastbut not least, it should alsoacknowledge that boys and men mayalso
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bear the costs of gender-based violence and of gender stereotypes, especially in the form of the
diffusion of models of masculinity thatare detrimental also to men.

The EAVA also identified several key elements to take into consideration in the definition of Policy
option 1, which could boost its effectiveness.

- Key element 1: Thelegislation should present a clear and broad definition of gender-based
violence. The definition should be clear in indicating the forms of gender-based violence that
fall within its scope and should be aligned with a monitoring mechanismthathas well-defined
indicators (policy option 5). Followingthe recommendations of the OECD, the definition should
also cover both in-person and online violence;

- Key element 2: The legislation should draw on good practices from other countries that
criminalise gender-based violence. For example, the legislation could include indications on
the statute of limitations for prosecuting specific incidents, the requirements for presenting
proofand witnesses, and measuresto protectvictims duringthe prosecution.

- Key element 3: The legislation to criminalise gender-based violence should be complemented
by measures that support its enforcement (training and funding), victims’ protection, and
that try to tackle the drivers of gender-based violence (for example, through education),
including those patriarchal social norms that favour the social acceptance of violence (policy
option 6). Theimplementation of these measures could be facilitated by the national equality
bodies (policy option 4). It should create synergies with measures aimed at addressing
economicinequalities.

- Key element 4: The legislation should support the collection of data and research on the
phenomenon and greaterunderstanding of its drivers.
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Table7 - Overview of the European added value assessment of the EU-level policy options/actions to tackle gender-based violence

European added value _

Coherence Efficiency Effectiveness Feasibility
. . . Harmonisation in the
Policy option/ action Coherenc.e of EU ger.lder understanding and Protection of GBV . Prosecution of GBV
equality and anti- L. Prevention of GBV
treatment of GBV victims perpetrators

discrimination legislation across Member States

Main legislative option:

Define gender-
1 based violence as a Moderate/High High High Moderate/High? High Moderate
new area of crime

Other policy options:

EU ratification of
2 the Istanbul Moderate Moderate/High High Moderate/High Moderate Moderate
Convention

Extending the EU's
legislative
framework on
discrimination

High Low/Moderate Moderate High Low Moderate

Expanding the
4 mandate of High Low Moderate/High Moderate Moderate/High High
equality bodies

Support
5 harmonised data n.a. Moderate n.a. Moderate Low High
collection

Support school
programmes and

6 L n.a. Moderate Moderate/High Low/Moderate High
civil servant
training
Alternative action:
Enhanced

cooperation Only for participating Member States. The same direction, but more muted as policy options 1,2 or 3 High

Note: Summary of the assessment. n.a. not applicable. ?= short run (five years) /longrun (10 years)
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Calculations of the economicimpactof the mainpolicy option.

Impact of the policy option on the prevalence of gender-based violence:

First,a distinction is made between the short-run (about five years) and the long-run effect (about
10 years).

Inthe short run, thepotentialimpact is based on the assessment of the US Violence Against Women
Act. Clark et al. (2002) provide data on violence against women episodes before and after the
introduction of the VAWA in 1994 (Table 9 below). The weighted average of the change between
the two periods is then calculated (a reduction of about 20 %). The paper does not say how much of
this change is attributable to the introduction of the VAWA. Still, the causal impact of the
introduction of the VAWA and the reduction of episodes of violence against women has been
identified in other works.?' Here the assumption is made that 50 % of the impact is due to the
VAWA; this resultsin an expected 10 % reduction in the prevalence of gender-basedviolence.

Table 9 — Annual rates of criminal victimisation among women aged 12 and older (per
100000 women)

1992-1993 % change

fatal 2.5 2 -0.2

non-fatal rape 460 400 -0.13043

non-fatal other 980 750 -0.23469

Weighted average change from -0.20138

before VAWA to after VAWA

Source: Prepared by the authors based on Clark, K. A., Biddle, A. K., & Martin, S. L. (2002), 'A cost-benefit
analysis of the Violence Against Women Act of 1994", Violence Against Women, 8(4), pp. 417-428.

291 R.Boba, &D. Lilley, 'Violence Against Women Act (VAWA) funding: A nationwide assessment of effects
onrape andassault', Violence Against Women, 15(2), 2009, pp. 168-185.
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In thelong run, two different sourcesare used:

1.Klugman et al, (2014)**who analyse the correlation between legislation criminalising gender-
based violence and actual prevalence of gender-based violence; they find that the prevalence
decreases by 2 % each additional year after the law was passed; we therefore assume that there
will be a decrease of approximately 20%in 10 years.

2. Sanz-Barbero et al. (2018),>**who find (using 2012 FRA data on the EU) that women living in
EU Member States that passed a law to fight gender-based violence before 2005 face a 40 %
lower probability of being victims of violence if compared to women living in Member States
that have passed the law morerecently. This resultindicates the presence of along-run impact
thatis greater than a short-runimpact.We discount this factorby 10 percentage points to take
into account that:

a) the coefficient is extrapolated by a cross-section comparison between countries
instead of a comparison overtime;

b) we have to consider only the potential effect of EU action and not individual Member
States' action.

Short-andlong-runimpact of policy option on cost categories:

It is then assumed that these reductions in the prevalence of gender-based violence translate
linearly into cost reductions. This willresultin a final cost change for the following cost categories:

Lost economicoutput:

— health services;

— social welfare;

— personalcosts;

— specialised services;

— physical/emotionalimpact.

Legal (criminaland civiljustice) costs have a more complexeffect since it is also expected that there
will be an increased share of incidents reported to the justice system (see below).

Theresulting expected impacts on the abovementioned costcategories areas follows:

Table 10 - Expectedimpacts of the policy option on cost categories

Short term Long term (lower Long term (upper
bound) bound

Impactonall cost categories excl. -10% -20% -30%
legal costs

Source: Prepared by the authors based on cited sources.

292 Klugman et al, Voice and Agency: Empowering Women and Girls for Shared Prosperity, The World Bank, 2014.

293 Sanz-Barbero B, Corradi C, Otero-Garcia L., Ayala A, and Vives-Cases C, 'The effect of macrosocial policieson violence
against women: a multilevel study in 28 European countries', International journal of public health, 63(8), 2018,
pp. 901-911.
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Legal costs.

The approach follows the one taken in the EAVA on Cyberviolence.®* For this study, the estimation
of thelegal costs depend on the unit costs of legal services, the number of victims, and the share of
victims who report to the justice system.

LegCost = UnitLegCost * NrVict * ShareRep

Since the unit costs of legal services are not expected to change, the change from before the legal
change (subscript B) to after the legal change (subscript A), only depends on the change in the
number of victims and on the change in the share of victims reporting the crime.

LegCost NrVict ShareRe
ALegCost=—82""4_ 1 —— 4y Pa _

LegCostp - NrVictg ShareRepp

In terms of percentage, thischangeis expressedas:
ALegCost = (1 + %ANrVict) * (1 + %AShareRep) — 1

Where:
%ANTrVictis the same changethatis applied to the other cost categories:

— 50 % oftheimpact from Clark et al (2002)?** in the shortrun=-10 %

— impactfrom Klugman et al (2014)**in thelong run (lower bound) =-20 %

— impactfrom Sanz-Barbero et al (2018)*’ discounted by 10 percentage points (upper
bound)=-30%

%AShareRep is derived from Fernandes et al (2021),*® where it is considered thata EU directive to
combat gender-based cyberviolence could increase the rate of victims who seek legal recourse by
5% and 10 %. Here the mid-point between these two estimates, i.e. 7.5%, is considered. Both
criminal and civil justice costs are therefore affected by this increase in reporting; this is assumed to
linearly affect the costs. Theresulting changein legal costs is summarised in Table 11 below.

Table 11 - Expected changes in legal costs

Shortterm | Longterm (lower Long term (upper

bound) bound

Criminal and civil justice legal costs -3.25% -14% -24.75%

Source: Prepared by the authors.

Thefull table of impacts is shown below.

294 N. Lomba, C. Navarra, M. Fernandes, Combating Gender-based Violence: Cyber Violence, briefing, EPRS, European
Parliament, 2021.
295 jbid.

296 Klugman et al, Voice and Agency :Empowering Women and Girls for Shared Prosperity, The World Bank, 2014

297 Sanz-Barbero B., Corradi C, Otero-Garcial., Ayala A, and Vives-Cases C, 'The effect of macrosocial policieson violence
against women: a multilevel study in 28 European countries', Interational journal of public health, 63(8), 2018,
pp. 901-911.

2% Fernandes M., Lomba N, Navarra C, Combating Gender-based Violence: Cyber Violence, EPRS, European Parliament,
March 2021. Annex I.
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Gender-based violence as a new area of crime listed in Article 83(1) TFEU

Table 12 - Estimates for the annual economic benefits of the criminalisation of GBV in the EU in the short - and long run

Long-run effects (10 years and more)

Estimated reduction in

Short-run effects (up to five years)

Share of
economic

Estimated
EU GBV

Estimated

Costcomponent reduction

Lost economic output

Health services

Criminal justice system

Civil justice system

Social welfare

Personal costs

costs?

13.93%

422 %

2043 %

0.59 %

375%

1.17 %

costs?

€290 billion*
1393 %=
€40.4 billion
€290 billion *
422%=
€12.2 billion
€290 billion *
2043 % =
€59.3 billion
€290 billion *
0.59% =
€1.7 billion
€290 billion*
375%=
€10.9 billion
€290 billion *
117 % =
€3.4 billion

Assumed changes

10% less due to lower
prevalence of gender-
based violence

10% less due to lower
prevalence of gender-
based violence

10 % less due to lower
prevalence of gender-
based violence but 7,5 %
increase due toincreased
reporting to justice =
3,25 % decrease

10 % less due to lower
prevalence of gender-
based violence but 7,5 %
increase due toincreased
reporting to justice =
3,25 % decrease

10% less due to lower
prevalence of gender-
based violence

10% less due to lower
prevalence of gender-
based violence

costs/
economic
benefits

€4.1 billion

€1.2 billion

€1,9 billion

€55,6 million

€1.1 billion

€342 million

Assumed changes

20% - 30% less due to lower
prevalence of gender-based violence

20% - 30% less due to lower
prevalence of gender-based violence

20% - 30% less due to lower

prevalence of gender-based
violence, violence but 7,5 % increase

due to increased reporting to justice
=14%- 24,75 % decrease

20% - 30% less due to lower
prevalence of gender-based
violence, violence but 7,5 % increase
due to increased reporting to justice
=14%- 24,75 % decrease

20% - 30% less due to lower
prevalence of gender-based violence

20% - 30% less due to lower
prevalence of gender-based violence

costs/ economic
benefits

€8.1-€12.1 billion

€2.5- 3.7 billion

€8.3-14.7 billion

€240 million -
€424 million

€2.2 billion - €3.3 billion

€679 million-€1.0 billion
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Short-run effects (up to five years) Long-run effects (10 years and more)

Share of Estimated Estimated

Cost component economic EU GBV reduction in Estimated reduction in
costs? costs?® Assumed changes costs/ Assumed changes costs/ economic
economic benefits
benefits

€290 billion* = 10% less due to lower
Specialised services 0.35 % 035%* prevalence of gender- €102 million
€1.0 billion based violence

20% - 30% less due to lower €203 million -
prevalence of gender-based violence | €305 million

€290 billion* 10% less due to lower
Physical/emotional impact 5557 % 5557 %= prevalence of gender- €16.2billion
161.3 billion  based violence

20% - 30% less due to lower

. €32.2 billion-€48.4 billion
prevalence of gender-based violence

Overall 100 % €290 billion €25.1 billion €544 billion-€83.9 billion
Source: Prepared by the authors.

Note: 2 Estimation of the costs of gender-based violence UK case study and extrapolation to EU Member States. European Institute for Gender Equality (EIGE) forthcoming
(2021):The costs of gender-based violence in the EU.
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the European Parliament's legislative-initiative report
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based violence as a new area of crime listed in Article
83(1) TFEU', 2021/2035(INL). The assessment reviews
the significant harm generated by gender-based
violence in the EU and presents evidence supporting
the classification of gender-based violence as a
particularly serious crime with a cross-border
dimension.  Through improving  prevention,
prosecution and protection, EU action could generate
significant benefits to victims and society; considering
only the economic dimension, by decreasing the
incidence of gender-based violence, it could generate
benefits in the order of €25.1 billion in the short term
and between €54.4 billion and €83.9 billion in the longer
term. Moreover, theEAVA identifies complementary EU
action that could enhance the European added value of
this policy option, such as expanding the mandate of
the equality bodies, promoting the quality of survey and
administrative data andsupporting education activities
andtraining.
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